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Once upon a time, in the early days of the 1918 Act, 
tax avoidance was of kindergarten vintage. There was no 
cut rate tax for capital gains, but a husband could avoid 
the regular surtax upon a capital gain simply by giving 
property to his wife. She could afford to sell because she 
took as her basis the value of the property at the time of 
transfer immediately before the sale." Many husbands be- 
came at least momentarily generous while an integrated 
family realized a tax-free capital gain. Some husbands 
regretted their generosity in later years when estranged 
wives maintained in domestic relations courts that their 
husbands had meant what they had not taken so seriously. 
There was no gift tax in those days, and other husbands, 
perhaps more prudently, arranged that the proceeds of 
sale should be accessible for their future profit-making 
transactions. Husbands whose matrimonial ventures en- 
countered smoother sailing continued to be generous even 
after 1932 when Congress put a gift tax price upon lavish 
intra-family transfers. Even then it paid to be big-hearted 
if one happened to split the income of a member of the 
family unit among two or more persons in the family, 
with the result that the income became subject to lower 

* Member of New York, New Jersey and Federal bars. 

1 Mertens, Law or FeperAL INCOME TAXATION (1942) par. 21.49. Moreover, 
in the beginning the Treasury took the position that the separate entity of 


revocable trusts should be respected. Paul, Srupres 1n FrepERAL TAXATION, 
Third Series (1940) p. 175. 
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surtaxes than would be applicable if the income were con- 
centrated in one person.” 

In the last 20 years much previously latent family gen- 
erosity has manifested itself in many ways.° Thousands 
of trusts have been established in favor of wives and chil- 
dren.* Many husbands have assigned income to members 
of the family.° One well-established type of generosity 
has been to take the wife, and sometimes the children, into 
the firm. A recent heavy crop of cases justifies the infer- 
ence that this type of generosity is in the midst of a new 
spurt of activity. At any rate, the cases suggest that an 
old problem in the tax field has acquired a new impor- 
tance in a day of unprecedented tax rates. 

Partnerships are dealt with in Supplement F of Sub- 
chapter C of Chapter | of Subtitle A of the Internal Rev- 
enue Code.*° Under Section 181 individuals carrying on 
business in partnership are liable for income tax only in 
their individual capacity. There is no tax upon the part- 
nership as an entity as there is in the case of corporations." 


2 At the same time estate tax might also be avoided. Paul, Feperat Estate 
AND Girt TAXATION (1942) Ch. 7. 

8 Similar results may be achieved without generosity in community property 
states. Paul op. cit. supra note 2, § 1.09. As to the estate tax, see Internal 
Revenue Act (1942) 56 Stat. 798, §402. In Polisher, Family Partnership 
(1944) 22 Taxes 273, the point is made that the denial of validity to family 
partnerships is a discrimination against taxpayers not living in community prop- 
erty states. Cf. also the cases to the effect that a taxpayer may split his income 
by transferring property to himself and his wife as joint tenants. Walter F. Hen- 
ningten, 30 B. T. A. 301 (1934): 39 B. T. A. 423 (1939); I. T. 3301, 1939-2 
Cum. Bull., p. 75. See also Villere v. Comm’r, 133 F. (2d) 905 (C. C. A. 
5th, 1943), involving an interesting state of facts in which two brothers agreed 
to pool earnings. _— Rechter, 4 T. C. — (1944) involved a similar 
arrangement on one dea 

4See Helvering v. Clifford, 309 U. S. 331, 60 Sup. Ct. 554, 84 L. ed. 788 
(1940); Paul, The Background of the Revenue Act of 1937 (1937) 5 U. oF 
Cur, L. Rev. 41, 71. 

5 See Harrison v. Schaffner, 312 U. S. 579, 582, 61 Sup. Ct. 759, 85 L. ed. 
1055 (1941) ; Helvering v. Horst, 311. U. S. 112, 117, 61 Sup. Ct. 144, 85 L. ed. 
75 (1940) ; Helvering v. Eubank, a U.S. 122, 61 Sup. Ct. 149, 85 L. ed. 81 
(1940). 

6 Section 181 provides: “Individuals carrying on business in partnership shall 
be liable income tax only in their individual capacity.” (See Reg. 111, 

29.3797- 

’ 7 See Rossmoore v. Comm’r, 76 F. (2d) 520 (C. C. A. 2d, 1935); Robert S. 
Eaton, 37 B. T. A. 283, 286, aff'd 100 F. (2d) 1013 (C. C. A. 2d, 1939), cert. 
den. 307 U. S. 636, 59 Sup. ‘Ct. 1032, 83 L. ed. 1517 (1939) ; Frank J. Lorenz, 
3 T. C. 746 (1944). But the partnership is a “business unit.” Neuberger v. 
Comm’r, 311 U. S. 83, 88, 61 Sup. Ct. 97, 85 L. ed. 58 (1940). 
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Partnerships are required to file a return, but the return 
is merely an information return showing the distributive 
shares of the partners. 

It would serve no useful purpose to review, after the 
manner of a beginner’s legal memorandum, the exact facts 
of the many family partnership cases.° Each of them 
necessarily stands upon its own peculiar facts.*° As in con- 
templation of death cases, findings and opinions abound 
in concrete detail. Evidence may strike one judge differ- 
ently from another.” No one case is an exact precedent 
for another, though striking similarities between one case 
and another tempt a thoughtful reader to wonder whether 
taxpayers in different parts of the country are not moved 
by the same tax avoidance literature. 

But this does not mean that the cases cannot be assimi- 
lated into a general legal discussion. They have patterns, 
and synthesis is possible. Certain principles emerge from 
the obscurity of infinite detail. If the many cases now 
coming before the Tax Court, some of which are obviously 
on their way to appellate courts, are to be intelligently de- 
cided, in fairness to taxpayers and the revenue, it is vital 
that underlying principles be examined and some general 
propositions developed. General propositions may not de- 
cide concrete cases” but they may help to keep one from 
getting lost in a wilderness of minor facts. 

It is not easy to state in precise terms the issue involved 
in the family partnership cases. The issue is often stated 
as a question whether a bona fide partnership has been 
formed or exists.** Sometimes the issue is more ultimately 


8 No attempt is here made to discuss, or even to cite, the many early cases. 
Pe a J. Lorenz, supra note 7, on appeal to the Sixth Circuit Court of 

ppeals. 

10 See dissenting opinions of Harron, J., in J. D. Johnston, Jr., 3 T. C. 799 
(1944), and in Felix Zukaitis, 3 T. C. 814 (1944). 

11 Holmes, J., dissenting, in Lochner v. New York, 198 U. S. 45, 76, 25 Sup. 
Ct. 539, 49 L. ed. 937 (1905) ; Holmes, Letter to Dr. Wu, June 16, 1923, Jus- 
TICE OLIVER WENDELL Hotmes, His Book Notices AND UNCOLLECTED LETTERS 
AND Papers (1936). 

12 See, e.g., Frank J. Lorenz, supra note 7; Felix Zukaitis, supra note 10; 
M. W. Smith, Jr., 3 T. C. 894 (1944) ; Walter W. Moyer, 35 B. T. A. 1155, 
1159 (1937). 
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stated as a question whether the husband is taxable on the 
wife’s share of partnership earnings.” But these may not 
be the most forunate statements of the problem involved. 
Restatement requires recapitulation of the established 
principles within which the family partnership cases must 
move and have their being. 

The cardinal rule for purposes of the present discus- 
sion is that income is taxable to the person who earns it.“* 
A mere assignment of income, however effective it may 
be as between the parties under local law, does not trans- 
fer liability for tax upon the income from assignor to 
assignee. Through “his power to command the income” 
the assignor “enjoys the benefit of the income on which 
tax is laid.” ** An assignment of capital which produces 
income will transfer liability for tax upon the income 
from assignor to assignee. But there must be a complete 
transfer divesting the assignor of the substantial attributes 
of ownership—domination and control—as well as the 
mere technical forms of ownership.** A transfer which 
is not complete in this sense will leave the transferor in 
the position of taxpayer, however effective it may be to 
transfer title under local law. The test of completeness is 
actual command ™ and not gossamer refinements of title 
or the “elusive and subtle casuistries” of the property 
law.** 

In terms of these fundamental principles the issue in 
the family partnership cases may be whether the capital 


“ses Francis E. Tower, 3 T. C. 396 (1944); Robert P. Scherer, 3 T. C. 776 
44). 


14 See Lucas v. Earl, 281 U. S. 111, 50 Sup. Ct. 241, 74 L. ed. 731 (1930) ; 
Schroder v. Comm’r, 134 F. (2d) 346 (C. C. A. 5th, 1943) ; Tinkoff v. Comm’r, 
120 F. (2d) 564 (C. C. A. 7th, 1941); Emergy v. Comm'r, 78 F. (2a), 437 (C. 
C. A. Ist, i Clinton Davidson, 43 B. T. A. 576, 584 (1941); J. G. Frede- 
king, T. C. Memo. Op., Oct. 21, 1943, C. C. H. Dec. 13, 554. 

15 See Harrison v. Schaffner, Helvering v. Horst, both supra note 5. Cf. 
Blair v. Comm’r, 300 U. S. 5, 57 Sup. Ct. 330, 81 L. ed. 465 (1937), where no 
form of control is retained over the income assigned. 

16 See Helvering v. Clifford, supra note 4. 

17 Cf. Corliss v. Bowers, 281 U. S. 376, 50 Sup. Ct. 336, 74 L. ed. 916 (1930) ; 
Burnet v. Guggenheim, 288 U. S. 280, 53 Sup. Ct. 369, 77 L. ed. 748 (1933). 

18 Cf, Helvering v. Hallock, 309 U. S. 106, 118, 60 Sup. Ct. 444, 84 L. ed. 604 
{ 53 Ct ee States v. Jacobs, 306 U. S. 363, 369, 50 Sup. Ct. 551, 83 L. ed. 
63 (1939). 
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producing income or merely income, the tree or only 
its fruit,’* has been assigned. The court may say, as in 
Humphreys v. Commissioner,” that the question “is 
whether there was in fact a partnership or only an assign- 
ment of the husband’s earnings.” The contrast is between 
an assignment of capital from which income is derived 
and an assignment merely of the income itself, whether 
that income be the husband’s earnings or some other type 
of income. 

Many of the older cases” and some later cases” dwell 
upon the state law upon the subject of partnerships be- 
tween husband and wife.** One recent case has a dictum 
to the effect that state law is important, but this part of 
the opinion is little more than a final nail in the taxpayer’s 
coffin.* Local law does not control in the determination 
of the questions involving the taxation of family partner- 
ships.” The federal statute has its own definition of a 
partnership.” The capacity of husband and wife to be- 


come partners under state law is irrelevant.” They may 
be partners for federal tax purposes though local law has 
not advanced to a recognition of this right. Conversely, 
they may not be recognized as a partnership under the 


19 Cf. Schroder v. Comm’r, supra note 14. 

2088 F. (2d) 430 (C. C. A. 2d, 1937). 

21 See cases cited in note 65 infra. 

22 Schroder v. Comm’r, supra note 14; M. W. Smith, Jr., supra note 12. 


23 See also George A. Croft, T. C. Memo. Op., Oct. 11, 1944, C. C. H. Dec. 
14,177, in which it was established in a “friendly” suit in the state courts that 
a partnership existed. 


24 Comm’r v. Tenney, 120 F. (2d) 421 (C. C. A. Ist, 1941). 


25 See, e.g., Felix Zukaitis, supra note 10; Max German, 2 T. C. 474 (1943) ; 
James O. Peterson, T. C. Memo. Op., Nov. 30, 1943, C. C. H. Dec. 13,606; 
A. L. Lusthaus, 3 T. C. 540 (1944) (Pennsylvania); Atwood v. United 
States, 3 F. Supp. 321 (W. D. Mich. 1932). See also Paul, op. cit. supra note 
2, $1.10. 


26 Internal Rev. Code § 3797 (a) (2). See Robert P. Scherer, supra note 13 
at 793. 


27 See Joseph Supernick, T. C. Memo. Op., Nov. 13, 1943, C. C. H. Dec. 
13,587; Joseph L. Sweigard, T. C. Memo. Op., Oct. 30, 1944, C. C. H. Dec. 
14,213. 


28 See James O. Peterson, supra note 25. But not, apparently, where a busi- 
ness is illegal under state law. E. C. Ellery, 4 T. C. — (1944) 
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federal statute though there is an incontrovertible part- 
nership under local law.” 

Before discussing the recent family partnership cases 
in detail it may be well to refer to the only Supreme Court 
case dealing with the family partnership problem. That 
case is Burnet v. Leininger.*° The taxpayer entered into 
an agreement with his wife, said to be confirmatory of a 
pre-existing oral agreement, effective as of January 1, 
1920, acknowledging the wife as an equal partner with 
him in the Nagle Laundry Company. The fact of this 
“transfer” was communicated to the representative of the 
other half interest. The partnership books did not reflect 
Mrs. Leininger’s 25 per cent interest, and the partnership 
returns, verified by the husband, did not show the wife as 
a partner. No partnership checks were drawn to her, 
and the husband’s withdrawals were deposited in a joint 
account. Mrs. Leininger took no part in the management 
of the business and contributed no capital. 

The Court held that the agreement between the tax- 
payer and his wife amounted to no “more than an equi- 
table assignment of one-half of what her husband should 
receive from the partnership, she in turn agreeing to make 
good to him one half of the losses he might sustain by 
reason of his membership in the firm.” * 

The Court went on to say: 

The respondent urges that the assignment to his wife was of 
one-half of the “corpus” of his interest and that this “corpus” 
produced the income in question. The characterization does not 


aid the contention. That which produced the income was not 
Mr. Leininger’s individual interest in the firm, but the firm enter- 


29 See Earp v. Jones, 131 F. (2d) 292 (C. C. A. 10th, 1942), cert. den. 318 
U. S. 764, 63 Sup. Ct. 665, 87 L. ed. 1136 (1943); Frank J. Lorenz, supra 
note 7 at 754; A. L. Lusthaus, supra note 25. Cf. Burk-Waggoner Oil Ass’n 
v. Hopkins, 269 U. S. 110, 46 Sup. Ct. 48, 70 L. ed. 183 (1925). 

30 285 U. S. 136, 52 Sup. Ct. 345, 76 L. ed. 665 (1932), distinguished in Rose 
v. Comm’r, 65 F. (2d) 516 (C. C. A. 6th, 1933) partly on the ground that the 
assignment was only of part of Leininger’s interest as compared with an inter- 
est in the entire firm profits. But, according to L. Hand, J., this is not the 
correct explanation of the Leininger decision. See also, Balkwell v. Comm’r, 
77 F. (2d) 569 (C. C. A. 6th, 1935), cert. den. 296 U. S. 609, 56 Sup. Ct. 127, 
80 L. ed. 432 (1935). 

31 See below the explanation of the Leininger case in Rossmoore v. Comm’r, 
supra note 7, at 521. 
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prise itself, that is, the capital of the firm and the labor and skill 
of its members employed in combination through the partnership 
relation in the conduct of the partnership business. There was 
no transfer of the corpus of the partnership property to a new 
firm with a consequent readjustment of rights in that property 
and management. If it be assumed that Mrs. Leininger became 
the beneficial owner of one-half of the income which her husband 
received from the firm enterprise, it is still true that he, and not 
she, was the member of the firm and that she had only a deriva- 
tive interest.*? 


Judge Learned Hand has given an interesting explana- 
tion of the Leininger decision in Rossmoore v. Commis- 
stoner, involving an assignment of a liquidating partner’s 
interest. The explanation is as follows: 


The revenue acts from 1913 forward (38 Stat. p. 166) have 
consistently retained the common-law view, treating all income 
of the firm as taxable to the partner, whether distributed or not; 
and ignoring the firm as a taxpayer except for purposes of in- 
formation. This is the explanation of Burnet v. Leininger, 285 
U. S. 136, 52 S. Ct. 345, 76 L. Ed. 665, and not, as Roesmoore 
supposes, because the assignment was of only a part of the hus- 
band’s interest in the firm. That decision was avowedly a corol- 
lary of Lucas v. Earl, 281 U. S. 111, 50 S. Ct. 241, 74 L. Ed. 731, 
a case where the husband gave an interest in his future earnings 
to his wife. Nothing turned upon the form of the transfer, and 
everything upon the fact that the assignor remained in control 
of the income, since it was only through his continued efforts 
that it could be earned. That is equally true though the assignor 
be a partner and have only an indirect interest in the earnings 
through his share in the profits; any future earnings which he 
can assign are conditional upon his continued efforts, and remain 
in that sense at his disposition. That is the critical factor; the 
legal scaffolding is of no consequence. At least it is not, unless 
a corporation be interposed, and then only because the statute 
makes the corporation the taxpayer, and by means of it expressly 
insulates the shareholders. It has not so interposed the firm; 
it has refused to make it a taxpayer. 


Upon the basis of the differentiation made in Burnet v. 
Leininger between membership of a wife in a partnership 
and a mere “equitable assignment” by a husband to his 
wife of the income he receives, or is to receive, from a 
partnership, we may press on to a consideration of the 
decisions of the Tax Court and other courts on the family 


32 Burnet v. Leininger, supra note 30, at 141. 
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partnership question. This discussion may appropriately 
commence with the standard definition of a partnership 
which has been quoted in many tax opinions.” That defi- 
nition is in Meehan v. Valentine™ and is as follows: 


The requisites of a partnership are that the parties must have 
joined together to carry on a trade or adventure for their com- 
mon benefit, each contributing property or services, and having 
a community of interest in the profits. 


Section 3797 (a) (2) of the Internal Revenue Code 
provides: * 


The term “partnership” includes a syndicate, group, pool, joint 
venture, or other unincorporated organization, through or by 
means of which any business, financial operation, or venture is 
carried on, and which is not, within the meaning of this title, a 
trust or estate or a corporation; and the term “partner” includes 
a member in such a syndicate, group, pool, joint venture, or 
organization. 


One may assume from many dissents that the Tax Court 
has recently been having an internal struggle with the 
husband-wife partnership problem. Typical cases present 


the disparity of opinion within the court. In the William 
Lowry case two taxpayers, Lowry and Sligh, owned all 
the stock of a corporation engaged in the furniture manu- 
facturing and selling business. To reduce taxes they dis- 
solved the corporation and in 1938 transferred the busi- 
ness to a partnership consisting of themselves and their 
wives. In 1937, in anticipation of the dissolution and of 
the creation of the partnership, they transferred to their 
wives half of the stock they had each owned in the cor- 
poration. 

Under the partnership agreement, which was to run 
for five years, Lowry and Sligh were general partners 


83 See O. William Lowry, 3 T. C. 730 (1944); Frank J. Lorenz, supra note 
7; Felix Zukaitis, supra note 10; Robert S. Eaton, supra note 7, at 287; Jasper 
Sipes, 31 B. T. A. 709 (1934) ; Irene McCullough, T. C. Memo. Op., July 19, 
1944, C. C. H. Dec. 14,048. 

34145 U. S. 611, 618, 12 Sup. Ct. 972, 36 L. ed. 835 (1892). 

35 See Robert P. Scherer, supra note 13; Isaac W. Frank Trust of 1927, 44 
B. T. A. 934, 942 (1941). 

36 Supra note 33. This case is on appeal to the Sixth Circuit Court of 
Appeals. 
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and their wives were limited partners. The partnership 
profits were to be distributed after salaries to the general 
partners, in equal parts to the general and limited part- 
ners, but only when the general partners—the husbands 
—should affirmatively so decide. The limited partners— 
the wives—were not liable for losses. Each partner con- 
tributed “an undivided one-fourth interest” in the assets 
formerly owned by the corporation, but the general part- 
ners reserved the right to establish values on the books of 
the partnership for the assets contributed by all the part- 
ners. The general partners obligated themselves to hold 
the limited partners harmless on account of liabilities of 
the corporation assumed by the partnership. Neither the 
general nor the limited partners had any right to with- 
draw his or her capital contribution. 

The general partners were required to devote their time 
and skill to the partnership business; the limited partners 
were not “required to bestow any attention on the affairs 
of the partnership.” Neither of the wives in fact con- 
tributed any services. Salaries were paid to the husbands, 
but no distribution of profits was ever in fact made, except 
for the amounts to pay the income taxes of the wives and 
a small amount to purchase a car for Mrs. Lowry. 

This state of facts was too much for the majority of the 
court * which held that (a) the husbands had not made 
bona fide gifts of the corporate stock to the wives, and 
(b) the wives had made no contribution of capital to the 
partnership and were not partners within the meaning of 
Section 181 of the Code. The majority opinion details a 
number of respects in which the original domination and 
control of the husbands over the corporate business was 
maintained over the partnership business,** and concludes: 


It would be unreal to view the arrangement as falling into two 
steps, entirely separate, under which the wives first received full 


87 The opinion was written by Harron, J.; Arundell, Leech, Mellott, Disney 
and Van Fossan, J.J., agreed with Judge Black’s dissent. 

88 Control over income was stressed by Judge Harron’s opinion in Frank J. 
Lorenz, supra note 7. The facts were very similar to the Lowry case except 
that the earlier corporation was dissolved before any gift was attempted. 
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dominion and then, by their own volition, gave all of the control 
back to petitioners. As far as the record shows, the wives had 
no voice whatsoever in the drafting of the partnership agreement 
or the certificate of partnership.*® 

* * * 


The question here is whether what was done, apart from the 
tax motive, was in reality what petitioners contend was done. 
Cf. Gregory v. Helvering, 293 U. S. 465. Did petitioners divest 
themselves of ownership in one-quarter, each, of the assets of the 
corporate business, putting complete ownership of property, or 
of undivided interests in property, in their respective wives, so 
that they, in turn, were in a position to contribute capital to the 
partnership? Upon the facts, we believe this question can be 
answered only in the negative. Without question, the alleged 
gifts were made with full understanding that a plan devised by 
petitioners would be carried out. The wives could use the inter- 
ests they received, which are difficult to describe with any cer- 
tainty, in view of an abundance of restrictions and ambiguities, 
only as petitioners dictated and prescribed. See George H. 
Whiteley, Jr., 42 B. T. A. 402 (Dec. 11,259), aff'd 120 Fed. 
(2d) 782, cert. den. 314 U. S. 657; Empire Trust Co. Executor, 
41 B. T. A. 839 (Dec. 11,062), aff’d 119 Fed. (2d) 421; F. Coit 
Johnson, 33 B. T. A. 1003 (Dec. 9,217), aff'd 86 Fed. (2d) 710. 
Petitioners, it is concluded, did not relinquish their dominion and 
control over the interests in property which they purportedly 
gave to their wives by way of transfers of stock in the corpora- 
tion, and, therefore, they did not make bona fide gifts to the 
wives. Francis E. Tower, 3 T. C. 396 (No. 49) (Dec. 1429). 
It follows that the wives did not make contributions to the capital 
of the partnership, and they were not carrying on a business with 
petitioners in a partnership within the provisions of section 181 
of the Internal Revenue Code. 


Judge Black’s dissenting opinion expressed the em- 
phatic view that bona fide gifts had been made and that 
the case was within the “well-settled” line of cases hold- 
ing that a husband engaged in a mercantile or manufac- 
turing, as distinguished from a personal service, business 
“can make his wife a partner in the business by making a 
bona fide gift to his wife of an interest in the business and 
then entering into a partnership agreement with the wife, 
she giving as her contribution to the capital of the part- 
nership the interest given to her by her husband.” * Judge 


39 The simultaneous making of the gift and creation of the partnership is 
referred to in the majority opinion in Frank J. Lorenz, supra note 7. 

4° Judge Black’s dissenting opinion in Frank J. Lorenz, supra note 7, con- 
tains the same reasoning. See, also, Judge Tyson’s majority opinion in M. W. 
Smith, Jr., supra note 12. 


=~ =~! =™ 4 rS* *. fF TO 
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Black thought the case distinguishable from cases involv- 
ing a husband’s earnings from medical practice, attorney 
fees, accounting fees, engineering fees, and insurance com- 
missions. 

The Francis E. Tower case“ also involved the alleged 
gift of stock in a corporation” engaged in the manufac- 
ture and sale of sawmill machinery and stampings. The 
dissolution of the corporation was immediately followed 
by the formation of a partnership in which the wife was 
a limited partner.** She contributed no services and had 
no voice in the conduct of the business. The court held 
that there was no real partnership.** The taxpayer was 
unsuccessful in obtaining recognition for a husband and 
wife partnership in the 4. L. Lusthaus case,“ involving a 
retail furniture business. The wife paid for her interest 
with cash given to her by the husband and a promissory 
note. The wife took no active part in the business. The 
Tax Court also decided against the taxpayer in the Ed- 
ward J. Miller case,” involving an insurance agency; in 
the J. G. Fredeking case,” involving an oil agency busi- 
ness; in the Robert W. Tyson case,“ involving a small 
loan business; in the Stanley Bradshaw case,” involving 
an automobile and garage agency business; and in the 
Argo case,” involving the business of repairing and re- 
building electrical equipment; in the Sweigard case in- 
volving a contracting engineering business; and in the 
Irvin J. Miller case, involving a candy and cigarette job- 


41 Supra note 13. 

42So did R. W. Camfield, T. C. Memo. Op., Feb. 9, 1944, C. C. H. Dec. 
13,735; James O. Peterson, supra note 25, where the taxpayer successfully 
proved a partnership with his wife in the glass business; Albert G. Dickinson, 
23 B. T. A. 1212 (1931) ; and Hardymon v. Glenn, 56 F. Supp. 269 (Ky. 1944). 

43 As also in R. W. Camfield, supra note 42. 

44 Judge Harron wrote the opinion. There were no dissents. 

45 Supra note 25. 

46T. C. Memo. Op., March 18, 1944, C. C. H. Dec. 13,814. 

47 Supra note 14. 

48 T. C. Memo. Op., Feb. 29, 1944, C. C. H. Dec. 13,784. 

49 T. C. Memo. Op., July 31, 1944, C. C. H. Dec. 14,073. 

503 T. C. 143 (1944). 

51 Supra note 27. 
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bing business.** Earlier cases in which the taxpayer failed 
to convince the Tax Court and other courts that a genuine 
husband-wife partnership existed are cited in the footnote 
below.” 

Two days after its decision in the Lowry case the Tax 
Court decided the case of Robert P. Scherer.“ The hus- 
band taxpayer in this case was conducting as a sole 
proprietor the business of manufacturing soluble sealed 
gelatine capsules. On June 30, 1937, at least partly to 
reduce taxes, he gave a two-thirds interest in the business 
to his wife acting for herself and also as trustee for their 
three children.” At the same time he entered into a part- 
nership agreement with his wife individually and as trus- 
tee of the children’s trusts. The parties contributed the 
assets of the business therefore conducted by Scherer in- 
dividually. Scherer was to have a one-third interest, the 
wife was to have a one-sixth interest for each of the three 
children, and a one-sixth interest for herself. The husband 
was to have “exclusive management,” exclusive charge of 
financial details, and exclusive custody of the books of 
account. In 1939 the father reduced his one-third interest 
to a one-sixth interest in favor of a child born in that year. 

Mrs. Scherer had had no business experience prior to 
1937. She assisted her husband in small ways. She took 
no part in the affairs of the partnership except to discuss 
her husband’s affairs with him at home, which she had 
always done. Each year Scherer determined the amount 
of earnings to be distributed to capital accounts and the 
amounts to be distributed to each partner. Much of the 
success of the business was attributable to Scherer’s ability 
and some to the development of the vitamin industry. 

52 T, C. Memo. Op., Oct. 9, 1944, C. C. H. Dec. 14,189. 
53 Robert S. Eaton, supra note 7 (buying and selling securities) ; Comm’r v. 
Tenney, supra note 24 (stock market operations) ; Earp v. Jones, supra note 29 


(insurance business); James L. Robertson, 20 B. T. A. 112 (1930) (real 
estate). 


54 Supra note 13. Black, J., wrote the majority opinion. Smith, Disney and 
Kern, J.J., concurred only in the result. Murdock, Turner, Harron and Opper, 
J.J., agreed with a dissenting opinion of Judge Sternhagen. 

55 The subject of children as partners is discussed at pp. 141-142, infra. 
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Proceeding largely upon the basis of a distinction be- 
tween gifts by a husband of an interest in a business, the 
earnings of which are from personal services, and an in- 
terest in a mercantile or manufacturing business, the Tax 
Court sustained the Scherer partnership. The interest- 
ing part of the opinion is the part in which the Court 
attempts to distinguish the Lowry and Lorenz cases. That 
opinion in the Lawry case turned, the Court said, on the 
ultimate fact that the taxpayers did not relinquish domin- 
ion and control over the assets of the corporation by the 
gifts they purported to make; therefore the wives con- 
tributed no property to the partnership. In an attempt to 
distinguish the Clifford case,” the majority opinion states: 


. . . does not dispute that a valid, legal partnership was formed 
on June 30, 1937, by Scherer and his wife acting for herself 
individually and as trustee for her three minor children. In fact, 
as we understand his position stated in the deficiency notice, and 
at the hearing, and in his brief, he concedes that a valid, legal 
partnership was formed. He does argue, however, that the rule 
which we applied as to the taxability of the income of the part- 
nership in the Oakley case should not be applied in the instant 
case because the Oakley case was decided prior to Helvering v. 
Clifford, 309 U. S. 331, and that under the doctrine of the Clif- 
ford case all the income of the partnership, Gelatine Products 
Company, should be taxed to Scherer because of the large meas- 
ure of control over the property and income of the partnership 
which he exercised under the terms of the declarations of trust, 
the partnership agreement, and other related instruments exe- 
cuted June 30, 1937. We cannot agree to that contention. The 
statute itself prescribes how partnership income shall be taxed. 
Section 181, I. R. C. provides: 


“Individuals carrying on business in partnership shall be 
liable for income tax only in their individual capacity.” 


We do not believe there is any reason to say that the Supreme 
Court’s decision in Helvering v. Clifford, supra, overrules the 
long line of cases we have cited above and should be extended 
so far as to set aside the well-established method’ of taxing part- 
nership income to the respective partners and taxing it all to one 
partner because as managing partner he exercises a large measure 


56 The Tax Court also stressed the Commissioner’s coincident determination 
of gift tax and the consequent concession of the validity of the gifts. But this 
fact does not seem to have been determinative. Philip M. McKenna, T. C. 
Memo. Op.. Sept. 29, 1944. C. C. H. Dec. 14,158. 

57 Judge Sternhagen’s opinion expressed the view that the Scherer case was 
within the rationale of the Clifford case, and this view has since been fortified 
by Losh v. Comm’r, 1 T. C. 1019 (1942). 
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of control over the partnership business. While it is true that 
under the terms of the partnership agreement Sherer, as manag- 
ing partner, did exercise a large measure of control over the 
partnership business and had the sole discretion to determine 
whether the profits of the partnership of any particular year 
should be distributed to the respective partners or whether such 
profits should be retained in the partnership business, this dis- 
cretion did not make him the owner of the shares of income which 
belonged to the other partners. Any income not distributed had 
to be credited to the capital accounts of the respective partners 
and accounted for as such in a final distribution of the partner- 
ship assets. It is clear, for example, that Scherer would have 
no legal authority to appropriate to his own personal use and pay 
his own income tax with the share of partnership earnings which 
belonged to the wife individually and to her as trustee for the 
minor children. It is also clear that if the entire income of the 
partnership is to be taxed to Scherer as the Commissioner has 
determined, then the income tax due thereon will considerably 
exceed the share of the partnership income which belongs to 
Scherer. We do not think that Helvering v. Clifford, supra, is 
authority for such a result. 


The government also argued that a failure to apply the 
Clifford doctrine opened a door to tax avoidance. The 
Tax Court replied that this door must be closed by Con- 


gress. “We have no powers of legislation.” * 

The taxpayer has been successful in establishing a hus- 
band-wife partnership in other cases.” A variation in 
pattern appears in the J. D. Johnston, Jr., case,” involv- 
ing a peanut butter manufacturing business. Scherer 
made straight gifts to his wife and children; Mrs. John- 
ston bought her interest with her notes for perhaps an 
inadequate amount.” In the Felix Zukaitis case” there 
was also a straight gift of an interest in a partnership 
engaged in a beer and wine business. The wife performed 


58 This is true enough as stated. But the Tax Court has powers of interpre- 
tation. As Bishop Hoadley said in a sermon preached before the King in 1717: 
“Nay, whoever hath an absolute authority to interpret any written or spoken 
laws, it is he who is truly the law- ~giver to all intents and purposes, and not the 
person who first wrote or spoke them.” See Paul, op. cit. supra note 1, p. 176. 

59 See James O. Peterson, supra note 25 (glass business) ; Sidney Nathan, 
T. C. Memo, Op., May 14, 1943, C. C. H. Dec. 13,192 (novelty business) ; 
Hardymon v. Glenn, supra note 42. 

60 Supra note 10. 

61 Cf. Kell v. Comm’r, 88 ba (2d) 453 (C. C. A. 5th, 1937); Blalock, Sr., 
v. Allen, 56 F. Supp. 266 (1944). 

62 Supra note 10. 
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valuable services’ as she had before the partnership was 
formed. There was no previous corporation in the M. W. 
Smith, Jr., case,“ and the taxpayer successfully established 
a partnership between his wife and himself. The partner- 
ship conducted a lumber manufacturing business. The 
taxpayer transferred an undivided one-half interest in the 
business to his wife and they entered into a partnership 
agreement. The husband kept full control of the man- 
agement of the business and the wife participated in no 
way. Other cases in which a husband-wife partnership 
has been successfully established, or in which a partner- 
ship interest has been successfully transferred to a wife, 
are cited in the footnote below.” 

It is sufficiently clear that a wife may be a partner with 
her husband in a business wholly dependent upon per- 
sonal services only if she actually renders services. If she 
renders no services, her membership in the partnership 
will not be recognized for tax purposes;“ the husband 


has done no more than assign his income to her,” as in 


63 See, however, Judge Harron’s dissenting opinion. 

64 Supra note 12. 

65 Pugh vy. United States, 48 F. (2d) 600 (S. D. W. Va. 1931) (furniture 

business) ; George A. Croft, supra note 23 (manufacture of trailers); Sidney 
M. Harvey, T. C. Memo. Op., Sept. 27, 1944, C. C. H. Dec. 14,154 (electric 
welding business) ; Peter F. Loftus, T. C. Memo. Op., Sept. 20, 1944, C. C. H. 
Dec. 14,137 (consulting engineer) ; Walter W. Moyer, supra note 12 (manu- 
facturing business); Jasper Sipes, supra note 33 (school book deposi- 
tory business); Clara B. Parker, 30 B. T. A. 1231, aff'd 75 F. (2d) 
1010 (C. C. A. 9th, 1935) (citrus fruit industry) ; Richard H. Oakley, 24 B. 
T. A. 1082 (1931) (paint business) ; Albert G. Dickinson, oe note 42 (manu- 
facturing business) ; Glenn M. Harrington, 21 B. T. A. 260 (1930) (wholesale 
lumber business) ; john T. Newell, 17 B. T. A. 93 (1929) (printing ee 
Alfred T. Wagner, sf. 1030 (1929) (manufacturing business) ; 
Wing, 17 B. T. A. 1028 (1929) (manufacturing business) ; Arthur st Rog 17 
B. T. A. 1033 (1929) (express Ly og R. E. Hinshaw, 16 B. T. A. 1236 
(1929) (transfer coce J. E. Biggs, Sr., 15 B. T. A. 1092 (1929) (coal 
mining business); B. M. Phelps, 13 B. T. A. 1248 (1928) (retail furniture 
business) ; Elihu C. Wilson, 11 B. T. A. 963 (1928) (oil well tool manufactur- 
ing business ) ; L. S. Cobb, 9B. T. A. 547 (1927) (automobile accessory busi- 
ness); William W. Parshall, 7 B. T. A. 318 (1927) (retail merchandising 
business); James R. Cray, 7 B. T. A. 322 (1927) (retail merchandising busi- 
ness); L. F. Sunlin, 6 B. T. A. 1232 (1927) (motion picture theatre). 

66 Karp v. Jones, supra note 29 (insurance business); Mead v. Comm’r, 131 
F. (2d) 323 (C. C. A. 5th, 1942) (insurance and real estate business) cert. 
den. 318 U. S. 777, 63 Sup. Ct. 851, 87 L. ed. 1146 yen & Robert S. Eaton, 
supra note 7; Thomas M. McIntyre, 37 B. T. A. 812 (1938 
De chroder v. Comm’r, supra note 14; Luce v. Burnet, 3S F. (2d) 751 (App. 

1932) 


2 





136 THE GEORGE WASHINGTON LAW REVIEW 


the Leininger case, retaining control of the income be- 
cause it can be earned only through his continued efforts.” 
Compliance with all the formalities of creating a valid 
partnership cannot save such a partnership.” Where the 
partnership is engaged in a mercantile or manufacturing 
or other business in which capital is an important, if not 
the principal, income-producing factor, the contribution 
of services by the wife appears not to be necessary.” Even 
then there must be a genuine partnership;” the partner- 
ship probably must have a business function.” 

Many businesses present close questions of fact as to 
the source of their profits; it is often far from clear 
whether the profits are attributable to capital or the spe- 
cial skill, acumen, or knowledge of the husband. No 
doubt there is often a mixture of these two factors.” It is 
curious that the burden of proof rule has been mentioned 
so seldom.“ It should be incumbent upon the taxpayer 
to show conclusively that the income of a partnership is 
not primarily ascribable to the husband’s special energy 


68 Rossmoore v. Comm’r, supra note 7. The situation is different where a 
retiring partner assigns to daughters a property right to receive certain ~~ Wa 
ae surrender of goodwill. Helvering v. Seatree, 72 F. (2d) 67 (App. D. C. 

69 Thomas M. McIntyre, supra note 66, at 815; J. G. Fredeking, supra note 
14. See also Tinkoff v. Comm’r, supra note 14; Harry C. Fisher, 29 B. T. A. 
1041, 1046 (1934), aff'd 74 F. (2d) 1014 (C. CA. 2d, 1935). 

70 J. D. Johnston, Jr., supra note 10. 

71 Covington v. Comm’r, 103 F. (2d) 201 (C. C. A. 5th, 1939); R. W. Cam- 
field, supra note 42; James L. Robertson, supra note 53. 

72 Cf. Gregory v. Helvering, 293 U. S. 465, 55 Sup. Ct. 266, 79 L. ed. 596 
(1935). See Paul, Srupies 1n FEDERAL TAXATION (1937) p. 120; id. Sruptes 
IN FEDERAL Taxation, Third Series (1940) p. 121. 

78 See Humphreys v. Comm’r, supra note 20, which involved a firm in tax 
practice, but the contribution of capital by wives seems to be the principal reason 
for the conclusion that a recognizable partnership existed. In this case two 
wives of partners were held members of a partnership which lasted a number of 
years. The chief activities of the partnership were the rendering of legal and 
accounting services, without any substantial proof that services were rendered 
by the wives, although there is a statement at p. 432 of the opinion that the 
wives shoulder certain duties in the matter of employing office assistants and 
were also personally responsible for the debts of the accounting business. 
Neither of the wives was a lawyer or an accountant, and the court seems to 
have placed its decision largely on the ground that original and later capital 

had been furnished by the wives and that they were subject to personal lia- 
bility for the debts. 

74 It is mentioned at the end of the opinion in M. M. Argo, supra note 50. 
See Max German, supra note 25 in which the Tax Court made an allocation of 
profits between husband and wife. 
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and ability. This is especially true in cases in which the 
business has been built to prosperity before the wife is 
made a partner and in cases in which personal qualities 
are obviously equally responsible, along with capital, for 
the success of a business. For it is a rare situation in 
which capital rolls along to profit without the most expert 
guidance. The moral hazard in corporate management 
has frequently been recognized as a valuation factor of 
great significance.” ‘The fact that the husband’s manage- 
ment is important might not be enough to tip the scales, 
but if the income of a business requiring some capital 
can be traced to his managerial skill as a dominant factor, 
the wife’s ownership of some capital in the partnership 
should perhaps be insufficient to justify a division of 
profits solely on the basis of ownership of capital. 

If we accept the premise that the contribution of capi- 
tal to a partnership requiring capital is a sufficient basis 
for the membership of the wife in the partnership, we 
see in Clearer outline the real question involved in many 
of the husband-wife partnership cases. The critical ques- 
tion is not, as often stated, whether a partnership has been 
formed, but rather whether, as sometimes is stated, the 
wife has contributed any capital. The determination of 
the question whether a partnership exists for tax purposes 
turns on this question of capital contribution. 

We need, therefore, to inquire into the exact facts 
of the wife’s alleged contribution. Did she contribute 
money? If so, where did she get the money? There would 
be no issue worth discussing if she made a contribution 
out of her independent means. But suppose the wife’s 
contribution is represented by her note to her husband ® 
or suppose she has received the property she contributes 
as a gift from her husband.” Does it then make a differ- 
ence whether the gift was made before the intention to 


75 See Paul, op. cit. supra note 2, § 18.36. 

76 As in J. D. Johnston, Jr., supra note 10. 

77 Compare the situation arising in connection with the indirect payment of 
insurance premiums by the insured, Paul, op. cit. supra note 2, § 10.17. 
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create the partnership was conceived? Suppose she con- 
tributes property she has received from her husband, such 
as an interest in a predecessor corporate business which 
has been liquidated, as part of an agreed plan that the 
gift would determine her interest in the partnership.” 

In these cases technically separate transactions, such as 
an alleged gift and the creation of a partnership, are 
properly considered together,” with the purpose of deter- 
mining whether any change has occurred.” Is there noth- 
ing more than a change in form with business going on in 
substantially the same way?” If dominion and control 
over the partnership property existing before the prop- 
erty was transferred remains when the property is in the 
partnership, it is certainly a fair inference that nothing 
substantial has been done. If no restriction flows from 
the partnership relation,” nothing has been given to the 
wife and contributed by her to the partnership. Without 
a contribution of services she cannot be a true partner. 

The next inquiry then becomes an evidential search. 
What constitutes dominion and contrel? The partnership 
agreement is almost always analyzed from the standpoint 
of dominion and control over the partnership business,~* 
and also from the standpoint of intention.** However, 
formal recitals in the partnership agreement are less per- 
suasive than clear evidence of a contribution of services 
by the wife.*’ Bookkeeping entries are scrutinized, but 
they are not always controlling,” though they may be 
given considerable weight.” It is important whether 


78 Francis E. Tower, supra note 13. 

79 Cf. Dobson v. Comm’r, 320 U. S. 489, 502, 64 Sup. Ct. 239 (1943), 321 U. S. 
231, 64 Sup. Ct. 495 (1944). See also Paul, Strupies 1n FeperAL TaxatTIoN, 
Second Series (1938) p. 200. 

8° See R. M. Camfield, supra note 42. 

81 See Earp v. Jones, supra note 29. 

82 [bid. 

83 See, e.g., O. William Lowry, supra note 33. 

84 N. H. Hazlewood, 29 B. T. A. 595 (1933). 

$5 Peter F. Loftus, supra note 65. 

86 Frank J. Lorenz, supra note 7; Irvin J. Miller, supra note 52. 

87 Kell v. Comm’r, supra note 61; Walter M. Moyer, supra note 12, at 1160; 
Richard H. Oakley, supra note 65. 
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capital accounts are put upon the books.* The conduct of 
the parties in the taxable year is certainly evidential.” 
While technical admissions of interest may be spelled out 
of documents filed with local authorities, such evidence 
seems usually to be of little persuasive weight,” and cor- 
respondingly little weight is attached to the recorded in- 
struments.” 

Other members of the partnership should consent to the 
membership of a wife of a member.” Absence of control 
over, or voice in, the partnership business is a decisive 
factor.” The absence of a drawing account by the wife 
will be evidential of contro] in the husband.” In the same 
vein it is considered of importance whether the wife may 
draw checks against the partnership account,” though this 
item of evidence may not be given much account.” How 
checks are charged has been mentioned.” The cases fre- 
quently inquire into what is done with the wife’s with- 
drawals. If they are for purchases usually contributed 
to by the husband and benefit the family, the inference 
may be made that there is nothing more than a temporary 
reallocation of income within the family group.” The 
right to withdraw profits may, in view of the marital rela- 
tion, be more fanciful than real.” The health of the wife 

88 Edward J. Miller, supra note 46. 


89 QO. William Lowry, supra note 33. 

99 See, e.g., M. W. Smith, Jr., supra note 12. Cf. Joseph W. Grant, T. C. 
Memo. Op., Aug. 3, 1944, C. C. H. Dec. 14,074. 

91M, W. Smith, Jr., supra note 12. 

®2 Burnet v. Leininger, supra note 30; Kell v. Comm’r, supra note 61; Rose 
v. Comm’r, Balkwell v. Comm’r, both supra note 30; Comm’r v. Barnes’ Estate, 
30 F. (2d) 289 (C. C. A. 3d, 1929) ; Jasper Sipes, supra note 33; Justin Potter, 
47 B. T. A. 607 (1942). 

93 Schroder v. Comm’r, supra note 14; Mead v. Comm’r, supra note 66; Max 
German, supra note 25; H. G. Whittenberg, Sr., T. C. Memo. Op., Sept. 13, 
1944, C. C. H. Dec. 14,125; Joseph Supornick, supra note 27; Stanley Brad- 
shaw, supra note 49. 

94 Mead v. Comm’r, supra note 66; Schroder v. Comm’r, supra note 14; Frank 
J. Lorenz, supra note 7; Irvin J. Miller, supra note 52; Stanley Bradshaw, 
supra note 49; Joseph W. Grant, supra note 90. 

95 J. D. Johnston, Jr., supra note 10. 

96 Covington v. Comm’r, supra note 71. 

97 J, D. Johnston, Jr., supra note 10. 

98 Francis E. Tower, supra note 13; Edward J. Miller, supra note 46; Philip 
M. McKenna, supra note 56. But see J. D. Johnston, Jr., supra note 10; Robert 
P. Scherer, supra note 13. 

9 R, W. Camfield, supra note 42. 
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will be evidential upon the question whether she contrib- 
utes services.*”° 

Many cases involve the question whether children may 
be partners.” Here there is one possible variation of fact. 
It can hardly be contended with a straight face that ex- 
tremely young children may perform valuable services.*” 
Generally, partnerships with minor children will be 
recognized only where the partnership is engaged in a 
manufacturing or mercantile business and capital is the 
principal income-producing factor." Only then can it 
be urged that the property owned by the child, as distin- 
guished from the services of the parent, produces the in- 
come.*”* 

In the Scherer case, involving a manufacturing busi- 
ness, the wife was a partner both individually and as trus- 
tee for three minor children, aged 6, 4, and one, in the 
first taxable year.’ The Stuart case’’® is distinguished 
on the ground that the trustee wife was empowered to ap- 
ply income for the support, maintenance and education of 


the children only when the settlor father was unable prop- 
erly to provide for these purposes. There is no discussion 
of the children as members of the partnership. 

The Justin Potter case’*” sustained the taxpayers’ con- 
tention that they had made bona fide gifts to two minor 
children of interests in a partnership engaged in the coal 
business. In the Sidney Nathan case’ the Tax Court 


100 Tryin J. Miller, supra note 52. 

191 See, e.g., Kell v. Comm’r, supra note 61; Comm’r v. Olds, 60 F. (2d) 252 
(C. C. A. 6th, 1932); Rose v. Comm’r, supra note 30; Philip M. McKenna, 
supra note 56; Charles F. Goodwin, T. C. Memo. Op., Oct. 29, 1944, C. C. H. 
Dec. 14,190; W. P. Sewell, T. C. Memo. Op., Feb. 7, 1944, C. C. H. Dec. 
3732; Richard H. Oakley, supra note 65; Albert G. Dickinson, supra note 42. 
Cf. Covington v. Comm’r, supra note 71. And see Losh v. Comm’r, supra note 
57; Armstrong v. Comm’r, 143 F. (2d) 700 (C. C. A. 9th, 1944). 

102 Except in the motion pictures and other unusual circumstances. 

103 M. M. Argo, supra note 50 (repairing and rebuilding electrical equip- 
ment). See also H. G. Whittenberg, Sr., supra note 93. 

104 Trene McCullough, supra note 33. 

105 Tt has been held that trustees may be members of a partnership. Isaac 
W. Frank Trust of 1927, supra note 35, at 941, and cases cited; Charles E. Ives, 
29 B. T. A. 822 (1934). 

106 Helvering v. Stuart, 317 U. S. 154, 63 Sup. Ct. 140, 87 L. ed. 154 (1942). 

107 Supra note 92. See also Glensder Textile Co., 46 B. T. A. 176 (1942). 

108 Supra note 59. 
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held that several trusts created for the benefit of the minor 
children of taxpayers and their wives acquired bona fide 
interests as limited partners in a partnership engaged in 
merchandising handkerchiefs and laces. The Bradshaw 
case’*’”’ involved an automobile garage and sales agency 
and the Board of Tax Appeals held that there was no 
partnership as to the wife and four minor children. The 
Edward J. Miller case”® involved an insurance business 
which the Tax Court thought was in large measure a per- 
sonal service business. So far as is known no case upholds 
the partnership relation with respect to minor children 
where the income of the business derives principally from 
the services of the parent. 

As to both husband-wife and parent-children partner- 
ships the perennial question will be asked: Is it not still 
true, as was said of old,’ that taxpayers have a right to 
avoid taxes by every legal means at their command? Are 
they still not free to arrange their affairs in such a way 
as to reduce their tax burden to a minimum? The answer 
is yes. Any one is free to arrange or change his mode or 
method of business operation to avoid the attachment of 
a tax or to minimize its effect."*” A tax-avoiding motive 
in the formation of a partnership is not in itself sufficient 
to make it ineffective to divide income among the part- 
ners.’ But motive is a persuasive interpreter of equivocal 
instruments and ambiguous conduct, and activities may be 
“viewed in the light of manifest interest and purpose,” ** 
especially where scrutiny is fixed, as it should be, upon 
an arrangement among members of a family."° And in 


109 Supra note 49. 

110 Supra note 46. 

111 United States v. Isham, 17 Wall. 496, 21 L. ed. 728 (1876). 

112 Earp. v. Jones, supra note 29; Hardymon vy. Glenn, supra note 42. 

113 Waldburger v. Helvering, 131 F. (2d) 598 (C. C. A. 2d, 1942); J. D. 
Johnston, Jr., supra note 10; Walter W. Moyer, supra note 12, at 1160; Sidney 
Nathan, supra note 59. See also Chisholm vy. Comm’r, 79 F. (2d) 14 (C. C. A. 
2d, 1935). cert. den. 296 U. S. 641, 56 Sup. Ct. 174, 80 L. ed. 456 (1935). 

114 Cf. Texas & N. O. R. R. v. Brotherhood, 281 U. S. 548, 559, 50 Sup. Ct. 
427, 74 L. ed. 1034 (1930). 

115 See Losh v. Comm’r, supra note 57; Francis E. Tower, supra note 13; 
Frank J. Lorenz, supra note 7; James L. Robertson, supra note 53; Louis Ham- 
burger, T. C. Memo. Op.. Dec. 24, 1943, C. C. H. Dec. 13,648. 
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such situations the fact that certain activities, such as the 
dissolution of a corporation and formation of a partner- 
ship, serve no business purpose but tax saving will not 
help the taxpayer.”* A realistic tax lawyer will place lit- 
tle reliance upon the question-begging abstract right of 
his client to avoid or minimize his tax liability. He will 
know that in a close fact case it may sufficiently affect the 
climate of opinion to mean defeat. 

No reasonable person would doubt that a husband and 
wife may create a partnership that must be recognized in 
tax law. On the other hand, no fair person will blame the 
Treasury Department for vigilance in this new field of 
tax avoidance. The problem is to distinguish between 
partnerships that should be respected and those which 
should be disregarded, whatever their status may be under 
local law. This is a common type of problem in many 
fields of tax law. It is difficult in particular cases to de- 
termine whether a reverter should cause the corpus of a 
trust to be included in the grantor’s estate.’ It is often 


difficult to determine whether a particular trust should 


118 


be respected for tax purposes.”* Even corporations are 
not invariably safe from a disregard of entity.“° But the 
difficulty of the subject affords no excuse for its avoidance. 

If we would truly orient the subject under discussion, 
we should recognize that the family partnership problem 
cannot be successfully treated as a local disease. Family 
trusts, family partnerships, family corporations, are in 
one sense all the same thing. They all may seek to reduce 
taxes by splitting, postponing, or otherwise controlling the 


116 Francis E. Tower, supra note 13. 

117 Paul, Dobson v. Commissioner: The Strange Ways of Law and Fact 
(1944) 57 Harv. L. Rev. 753, at 822. See, e.g., Comm’r v. Kellogg, 119 F. (2d) 
54 (C. C. A. 3d, 1941) ; Lloyd Fidelity Philadelphia Trust Co. v. Rothensies, 
142 F. (2d) 838 (C. C. A. 3d, 1944) ; Francis Biddle, 3 T. C. 832 (1944). 

118 Paul, supra note 117, at 833. More than 150 cases involving the Clifford 
principle have plagued the courts. The score as between government and tax- 
payer is about even. Sometimes family trusts and partnerships are used in 
combination. See Armstrong v. Comm’r, W. P. Sewell, both supra note 101; 
Louis Hamburger, supra note 115. 

119 Cf. Higgins v. Smith, 308 U. S. 473, 60 Sup. Ct. 355, 84 L. ed. 406 (1940) ; 
Joseph Cohen, T. C. Memo. Op., Aug. 4, 1943, C. C. H. Dec. 13,427. But cf. 
Comm’r v. Montgomery, 144 F. (2d) 313 (C. C. A. 5th, 1944). 
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receipt of taxable income without a substantial surrender 
of dominion by the person who would otherwise have to 
pay tax. They may not change economic status, but merely 
present different facades. Substantial ownership, busi- 
ness, the operations of daily life, may go on as before.” 
Lawyers who put aside their special interest as advocates, 
and their inherent fondness for legal subtleties, know that 
this is so. Taxation will not be the practical matter it is 
so often said to be™ until it develops a ruthless capacity 
to disregard the empty legalisms and the economic pre- 
tences of the family partnership, the family trust, and 
even the family corporation, in favor of the facts of fam- 
ily life. 

The immediate question for the Treasury is whether it 
will try to develop the subject by regulation, or by inac- 
tion pass it to the courts or Congress.’ The courts are 
hardly adapted to provide a prompt or satisfactory an- 
swer.”* Neither is legislation adapted to such a retail 
problem where “differences of degree produce ultimate 
differences in kind.” *** The best answer can be furnished 
only by a courageous Treasury which is sufficiently imag- 
inative and sufficiently generous to formulate a rule which 
the courts and Congress will both respect. In ultimate 
analysis, family returns may be the only solution.” 

120 Cf, Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 543 (1928). 


121 See, e.g., United States v. Jacobs, supra note 18 at 370; Nichols v. Ames, 
173 U. S. 509, 516, 19 Sup. Ct. 522, 43 L. ed. 786 (1899). 

122Tn that event the drastic Canadian solution may prove interesting. See 
Plaxton, THE Law ReELatinG To INcoME TAX OF THE DoMINION oF CANADA 
(1939) p. 196. 

123 Cf. Griswold, The Need for a Court of Tax Appeals (1944) 57 Harv. 
L. Rev. 1153. 

124 Harrison v. Schaffner, supra note 5, at 583. 

125 See Hearings Before the Committee on Ways and Means on Revenue 
Revision of 1942. p. 9. 85, 1221. 





SUBDELEGATION OF 
ADMINISTRATIVE AUTHORITY 


NATHAN D. GRUNDSTEIN * 


INTRODUCTION 


By the subdelegation of administrative authority is 
meant its further distribution within the organization 
hierarchy by the administrative officials to whom it had 
been initially delegated through legislative enactment. 
The necessity for the process needs no belaboring,* but 
the theories upon which the process rests and the limita- 
tions which hedge about its exercise are still in need of 
definition. The importance of establishing appropriate 
principles and concepts for the practical solution of press- 
ing questions of subdelegation of authority is emphasized 
by the recent decision in United States v. Turner Dairy 
Company,’ in which the War Food Administrator was 
denied the power to subdelegate to the Director of Food 
Distribution the authority to administer an order issued 
by the former to govern the conservation and distribution 
of fluid milk and cream. 


* Assistant to the Vice Chairman for Labor Production, War Production 
Board; Co-author with Ashley Sellers: Administrative Practice and Procedure 
in the Department of Agriculture under the Plant Quarantine Act (Dept. of 
Agr., 1940); Administrative Practice and Procedure in the Department of 
Agriculture under the Federal Food, Drug and Cosmetic Act of 1938 (Dept. 
of Agr., 1940). 

1 Freund, ADMINISTRATIVE POWERS OVER PERSONS AND Property (1928) pp. 
31-32. A detailed statistical analysis giving an excellent indication of the size 
of the administrative burden in a number of agencies is presented in Appendix 
F, The Volume of Business of Administrative Agencies, FiInaAL REPoRT OF THE 
ATTORNEY GENERAL’s COMMITTEE ON ADMINISTRATIVE ProcepuRE (1941). 
With reference to the Department of Agriculture, “The Secretary of Agricul- 
ture administers forty-two regulatory statutes. In addition, he administers a 
host of non-regulatory statutes, some of them, like the Soil Conservation and 
Domestic Allotment Act, of high national importance. Finally, he is a major 
political officer and takes part in the formulation of national policy as a mem- 
ber of the Cabinet.” Feller, Prospectus for the Further Study of Federal Ad- 
ministrative Law (1938) 47 Yas L. J. 647, 662. A list of regulatory. statutes 
administered by the Department of Agriculture as of 1939 will be found in the 
appendix of the article. Sellers, Administrative Procedure—A Suggested Clas- 
sification of Procedures of Regulatory Agencies in the United States Department 
of Agriculture (1940) 25 Wasu. U. L. QO. . ame 

2 Mem. op., unreported, (N. D. IIl., Sept. 27, 1944). It is discussed in the 
section on Sub-subdelegation. 


[ 144] 








SUBDELEGATION OF ADMINISTRATIVE AUTHORITY 145 


Tacit assumptions about administrative responsibility 
will influence the concepts brought to bear on issues of 
subdelegation of authority. To presume as valid the prin- 
ciple that power should be organized in a hierarchical 
pyramid,* is automatically to enhance the difficulty of the 
problem. If, in the light of this principle, the legislature 
delegates authority below the chief administrator, it vio- 
lates the integrity of his responsibility for its exercise, in 
the sense of endowing a subordinate with discretion the 
chief administrator cannot control.* If, on the other hand, 
it delegates authority solely to the chief administrator, it 
makes inevitable the problem of subdelegation. Not in- 
frequently the legislature makes explicit provision for 
this process,” but when it does not there arises the ques- 
tion of the extent to which the power to subdelegate au- 
thority may be implied. It is this question that is to be 
probed. 

To group the relevant decisions in categories dependent 
upon the status of the officials involved in a particular act 
of subdelegation, as is done here, emphasizes the impor- 
tant factor of the inter-official relationship of delegator 
and delegatee. In some instances subdelegation depends 
especially upon concepts as to the administrative nature 

8 REPORT OF THE PRESIDENT’S COMMITTEE ON ADMINISTRATIVE MANAGEMENT 
Ties the following: Butterworth v. Hoe, 112 U. S. 50, 50 Sup. Ct. 25, 28 
L. ed. 656 (1884) ; Knight v. United States Land Ass’n, 142 U. S. 161, 12 Sup. 
Ct. 258, 35 L. ed. 974 (1891). This problem is brilliantly discussed in the con- 
text of the relationship of the President to the executive departments and 


agencies by Corwin, THE PresipENT: OFFICE AND Powers (2d ed., 1941) 
Ch. III. 

5 For an idea of the variations in scope and content of statutory provisions 
permitting subdelegation, see Freund, supra note 1, at 32; Gellhorn, Subdele- 
gation of Powers by Administrative Officers, in ADMINISTRATIVE LAW (CASEs 
AND CoMMENTS) (1940) p. 315. 

Special notice should be taken of the devolution of authority recognized as 
necessary by the legislature in those areas of activity in which effective admin- 
istration requires administrative rulings based on physical inspection. It results 
in final determinations by the officials of subordinate grade who actually in- 
spect. The classification and grading of agricultural products, and the certi- 
fication of imports, exports and interstate shipments of such products by the 
Department of Agriculture is an apt illustration. See, for example, the Plant 
Quarantine Act, 37 Stat. 315 (1912), 7 U. S. C. § 151; the Grain Standards 
Act, 39 Stat. 482 (1913), 7 U. S. C. $71; the Export Apple and Pear Act, 48 
Stat. 123 (1933), 7 U. S. C. $581; and the Farm Products Inspection Law, 
43 Stat. 844 (1925), 7 U. S. C. § 414. 
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of this relationship, and reference here is to the President 
and the heads of the executive departments and to the 
relationship between department heads and Assistant Sec- 
retaries. The conceptual framework established by group- 
ing the decisions in this manner enables a re-evaluation 
of the cogency of particular principles—such as those 
with reference to ministerial and discretionary duties or 
to quasi-judicial and quasi-legislative acts—that have 
been applied to sustain or deny the validity of particular 
subdelegations of authority. As already stated, it is the 
implied power to subdelegate authority that constitutes 
the object of inquiry. Analysis has led to the viewing of 
subdelegation as in large part a problem of administrative 
discretion. The search is thus for qualitative criteria, 
nascent or established, by which the judiciary determines 
whether or not it will infer the power of the administrator 
to subdelegate authority, despite the absence of a statu- 
tory provision expressly permitting the practice. 


SUBDELEGATION BY THE PRESIDENT TO THE HEADS 
OF DEPARTMENTS® 


The power of the President to subdelegate authority 
vested solely in him by the terms of a statute has been fre- 
quently implied by the Supreme Court on the theory that, 
in the exercise of his executive power, the President 
speaks and acts “through the heads of the several depart- 
ments in relation to subjects which appertain to their re- 
spective duties.” * The Court, moreover, will presume the 
approbation and direction of the President to support the 
exercise by the head of a department of authority which is 


6 Cases dealing with the exercise by the President of an express power to 
sub-delegate authority are not eT See: United States v. Chemical Foun- 
dation, Fw U. S. 1, 47 Sup. Ct. 1, 71 L. ed. 131 (1926); Denby v. Barry, 263 
U. S. 44 Sup. Ct. 74, 68 L. "ed. 148 (1923); Russell Motor Car Co. v. 
United , ed 261 U. S. 514, 43 Sup. Ct. 428, 67 L. ed. 778 (1923) ; Stoehr v. 
Wallace, 255 U. S. 239, 41 Sup. Ct. 293, 65 L. ed. 604 (1921) ; The Confisca- 
tion Cases, 20 Wall. 92 (U. S. 1873) ; Perkins v. Brown, 53 F. Supp. 176 (S. D. 
Ga. 1943); United States v. Bareno, 50 F. Supp. 520 (Md. 1943). 

7 Wilcox v. Jackson, 13 Pet. 498, 512 (U. S. . See also Wolsey v. 
Chapman, 101 U. S. 755, 25 L. ed. 915 (1879) ; The Confiscation Cases, supra 
note 6; United States v. Cutter, 25 Fed. Cas. 740, No. 14,911 (C. C. N. H. 
1856) ; United States vy. Eliason, 16 Pet. 291 (U. S. 1842). 
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by statute vested in the former. “The heads of depart- 
ments are his authorized assistants in the performance of 
his executive duties, and their official acts, promulgated 
in the regular course of business, are presumptively his 
acts.” * Consequently, there is no requirement that the 
subdelegation of such authority from the President to the 
appropriate department head be effected through an ad- 
ministrative procedure by which there is documentary 
evidence of the subdelegation. The official document or 
proclamation issued by the head of a department on be- 
half of the President need not be signed by the latter® 
nor need it contain a statement that it is being issued by 
the direction of the President.’” Yet, because of the ap- 
plicable legal presumption, the act evidenced by such a 
document is none the less valid because of the omission.” 
This legal presumption, however, does not apply to vali- 
date the acts of subordinates, for the President does not 
act and speak through them.” 


8 Runkle v. United States, 122 U. S. 543, 557, 7 Sup. Ct. 141, 30 L. ed. 1167 
(1887) and cases cited. See also Chicago, Milwaukee and St. Paul Ry. v. 
United States, 244 U. S. 351, 37 Sup. Ct. 625, 61 L. ed. 184 (1917); United 
States v. Morrison, 240 U. S. 192, 36 Sup. Ct. 326, 60 L. ed. 599 (1916); 
United States v. Cutter, supra note 7. 

® Roxford Knitting Co. v. Moore and Tierney, 265 Fed. 177 (C. C. A. 2d, 
1920), cert. den. 253 U. S. 498, 40 Sup. Ct. 588, 64 L. ed. 1032 (1920) ; United 
States v. Blendauer, 122 Fed. 703, 707 (Mont. 1903), rev’d on other grounds 
7 hing 910 (C. C. A. 9th, 1904); Adams vy. United States, 42 Ct. Cl. 191 
{ > 

10 Jn re Brodie, 128 Fed. 665 (C. C. A. 8th, 1904), and cases cited therein. 

11JIn Wilcox v. Jackson, supra note 7, “The Supreme Court decided that a 
direction signed by the Secretary of War, with his name only, ‘J. C. Calhoun,’ 
and without even the addition of his office, was in legal effect the order of the 
President. In that case ... the power exercised belonged to the President, and 
did not belong to the Secretary, and he could legally exercise it only as the 
organ of the President. And the presumption of law was therefore that he so 
used it.” McElrath v. United States, 12 Ct. Cl. 201, 214 (1876). See also 
Perovich v. Perry, 167 Fed. 789 (C. C. A. 9th, 1909). In Button v. United 
States, 20 Ct. Cl. 423, 425 (1885), subsequent to the issuance of a proclamation 
by the President adding $1.50 per month to the pay of enlisted men in the Navy, 
the Secretary of the Navy by regulation excluded certain enlisted personnel 
from receiving this pay increase. The court was “of the opinion that the com- 
munication of the Secretary must be deemed the act of the President; that the 
order increasing the pay of the Navy and the communication restricting the 
operation thereof are in pari materia, and that the latter operates as a proviso 
to the former. ...” For a full discussion of the general problem, see 7 Op. 
Att’y Gen. 453 (1855). 

12 Northern Pacific Ry. v. Mitchell, 208 Fed. 469 (E. D. Wash. 1913), writ 
of error dismissed 213 Fed. 1022 (C. C. A. 9th, 1914); United States y. Tich- 
enor, 12 Fed. 415 (C. C. Ore, 1882); Truitt v. United States, 38 Ct. Cl, 398 
(1903). But cf. In re Billings, 23 Ct. Cl. 166 (1888). 
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The basis of the presumption, or, rather, the basis of 
the rule that there is an implied power to subdelegate to 
the heads of departments, is necessity."* But such reason- 
ing has been applied only to acts characterized as execu- 
tive or administrative in nature.* It is solely with respect 
to such matters that the heads of departments act for the 
President in the regular course of business. 


These propositions open up a very broad field of inquiry as 
to what exceptions there are to the general rule that the direction 
of the President is to be presumed in all instructions and orders 
issuing from the proper department concerning executive busi- 
ness, notwithstanding they may contain no express statement of 
any direction from him as to the matters to which such instruc- 
tions or orders refer. There are, undoubtedly, official acts which 
the constitution and laws require to be performed by the Presi- 
dent personally, and the performance of which may not be dele- 
gated to heads of departments, or to other officers in the executive 
branch of the government. It is equally true that, as to the vast 
multiplicity of matters involved in the administration of the exec- 
utive business of the government, it is physically impossible for 


18 Williams v. United States, 1 How. 290, 297 (U. S. 1840); Perkins v. 
Brown, 53 F. Supp. 176, 179 (S. D. Ga. 1943). 

14 Wilcox v. Jackson (reserving land from sale for military purposes), United 
States v. Eliason (regulation prohibiting extra compensation to army officers), 
United States v. Cutter (advancement of money to a naval disbursing officer), 
Wolsey v. Chapman (reserving public land from sale), all supra note 7; United 
States v. Morrison, Chicago, Milwaukee and St. Paul Ry. v. United States 
(temporary withdrawal of land from a forest reserve) both supra note 8; 
United States v. Blendauer (proclamation setting apart lands as a forest reser- 
vation) supra note 9; In re Brodie (modification of manual for courts martial) 
supra note 10; Button v. United States (excluding certain enlisted personnel 
from receiving pay increases proclaimed by the President) supra note 11; 
Williams v. United States (advancement of money to a United States Marshal) 
supra note 13; Weeks v. United States ex rel. Creary 277 Fed. 594 (App. D. C. 
1922), aff'd United States ex rel. Creary v. Weeks, 259 U. S. 336, 42 Sup. Ct. 
509, 66 L. ed. 973 (1922) (order discharging an officer from the Army follow- 
ing his classification as unfit by an appropriate board); United States ex rel. 
French v. Weeks, 259 U. S. 326, 42 Sup. Ct. 505, 66 L. ed. 965 (1922) (ap- 
proval of a decision of a special Army Board classifying officers for retirement 
from the service) ; Jones v. United States 137 U. S. 202, 11 Sup. Ct. 80, 34 L. 
ed. 691 (1890) (proclamation stating unoccupied island upon which is discovered 
a deposit of guano appertains to the United States) ; United States v. Farden, 
99 U. S. 10, 19, 25 L. ed. 267 (1878) (temporary suspension of a collector of 
revenue) ; Davis v. Woodring, 111 F. (2d) 523 (App. D. C. 1940) (establish- 
ment of Army wig % = classifications) ; United States v. Badeau, 
31 Fed. 697 (C. C. . N. Y. 1887), writ of error dismissed 140 U. S. 701, 
11 Sup. Ct. 1029, 35 ie 597, ( 1891) (designating what services of consular 
officers should be regarded as official) ; Maxwell v. United States, 49 Ct. Cl. 
262 (1914) (regulations governing subsistence payments when on temporary 
duty) ; Weller v. United States, 41 Ct. Cl. 324 (1906) (order dismissing mid- 
shipmen from the Naval Academy); Hayden v. United States, 38 Ct. Cl. 39 
(1903) (payment of salary of naval officer for services as marine meteorologist 
while on the retired list of the Navy) ; O’Shea v. United States, 28 Ct. Cl. 392 
(1893) (appointment of Army chaplain during recess of the Senate). 
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the President to give them his personal supervision. Of neces- 
sity he must, as to such matters, discharge his duty through the 
instrumentality or by the agency of others. Whether a partic- 
ular act belongs to one or the other of these classes may some- 
times be very difficult to determine. . . .1° 
It was not until Runkle v. United States,° however, that 
a power of the President was held to be non-delegable. 
There an order of the Secretary of War approving the 
sentence of a court martial, which nowhere referred to 
the personal action of the President although by law he 
was required to approve the sentence, was not sustained. 
The Court refused in this instance to presume the approval 
by the President of the order of the Secretary of War, and 
stated in support of its decision that “the action required 
of the President is judicial in its character, not adminis- 
trative. As Commander in Chief of the Army he has been 
made by law the person whose duty it is to review the 
proceedings of courts martial in cases of this kind. This 
implies that he is himself to consider the proceedings laid 
before him and decide personally whether they ought to 
be carried into effect. Such a power he cannot dele- 
gate....”’’ The review and action of the President was 
characterized as judicial and non-delegable because he 
was, in effect, a member of the court.” In contrast, where 
the review and approval of the President rests solely with- 
in his discretion, and a finding by a Board is made com- 
plete and final without any action on his part, the head 
of a department may act on his behalf and the approval 
of the President will be presumed.” 
But though the President in approving the sentence of 
a court martial is required to act personally, his determi- 
nation or judgment may be attested to by the Secretary of 
War. What is needed in the order of the Secretary, there- 
fore, is only a recital over his signature that the proceed- 





15 McElrath v. United States, supra note 11, at 436. 

16 Supra note 8. 

17 Supra note 8 at 557. 

18 United States ex rel. French v. Weeks, supra note 14 at 334. 

19 Tbid. See also Weeks v. United States ex rel. Creary, supra note 14. 
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ings have been laid before the President for the latter’s 
approval. The rule is that “where the record discloses 
that the proceedings have been laid before the President 
for his orders in the case, the orders subsequently issued 
thereon are presumed to be his, and not those of the Sec- 
retary by whom they are authenticated... .” * 

The Runkle case has given rise to the oft repeated rule 
that judicial powers conferred upon the President may 
not be subdelegated. It is not possible to reconcile this 
with the more recent decision in United States v. McIn- 
tosh,” in which it was held that the power of the President 
to determine just compensation for land taken as a naval 
post could be subdelegated to the Secretary of the Navy 
because it was vested in the President as the Chief Exec- 
utive and not personally. The decision in the McIntosh 
case can very well be justified on the ground of adminis- 
trative necessity and this appears to be the underlying 
motivation for the decision. In this light, the rule said 
to be established by the Runkle decision is misleading. 
It is of value only in the sense that the supposed nature of 
the power granted by the statute affords some index of 
legislative intent with respect to whether or not it is to 
be exercised solely by the President. There may be in- 
stances, as illustrated by the facts of the McIntosh case, 
where the inherent necessities of execution make it inev- 
itable that a power supposedly judicial in character be 
subdelegated. Whether a power should be exercised per- 
sonally depends upon a number of administrative consid- 
erations which go to the feasibility of personal action. It 
is undesirable, therefore, that the categorization of a 
power as judicial leads invariably and inevitably and with- 


20 United States v. Page, 137 U. S. 673, 680, 11 Sup. Ct. 219, 34 L. ed. 
828 (1891). Accord: Bishop v. United States, 197 U. S. 334, 25 Sup. Ct. 440, 
49 L. ed. 780 (1905) ; Ide v. United States, 150 U. S. 517, 14 Sup. Ct. 188, 37 
L. ed. 1166 (1893) ; United States v. Fletcher, 148 U. S. 84, 13 Sup. Ct. 552, 37 
L. ed. 378 (1893). In the Page case Runkle vy. United States, supra note 8 was 
distinguished and held not applicable, since there the record failed to show the 
vital fact of the submission of the proceedings to the President. 

212 F. Supp. 244 (E. D. Va. 1932), app. dis. 70 F. (2d) 507 (C. C. A. 4th, 
1934), cert. den. 293 U. S. 586, 55 Sup. Ct. 101, 79 L. ed. 682 (1934). 
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out a balancing of these relevant considerations to a rigid 
and absolute prohibition against its subdelegation. To be 
sure, traditional considerations surrounding the exercise 
of judicial power may create a strong presumption against 
the existence of a legislative intention to permit its sub- 
delegation. Especially is this so where in execution it 
takes a form which makes personal action both possible 
and desirable. But the presumption should not neces- 
sarily be conclusive in every situation as against other 
compelling considerations which may be weighed in the 
absence of an express or clearly implied legislative intent 
against subdelegation. 

Authority viewed by the court as being capable of sub- 
delegation by the President has been classified as execu- 
tive or administrative in nature.” The category of duties 
discretionary in nature does not occur in the decisions, 
but the subdelegations which have been authorized in- 
clude many instances of undoubtedly discretionary duties. 
The classification has in practice included instances of the 
subdelegation of authority usually designated quasi-legis- 
lative, but the regulations promulgated by the heads of 
the departments have dealt only with the execution of the 
business of government (including the disposition of pub- 
lic lands) and have not regulated the rights of private 
citizens.” The classification “executive,” as used in con- 
nection with the subdelegation of authority, has also been 
construed to include the “strictly executive power, affect- 
ing foreign relations.” ** Congress has made express pro- 
vision for the subdelegation of authority with respect to 
military affairs from the President to the Secretary of 
War and, in almost parallel language, to the Secretary 


22 See the illustrations in note 14, supra. 

23 The power to subdelegate the issuance of such regulations was adverted to 
but not decided in United States v. McFarland, 15 F. (2d) 823, 831-832 (C. C. 
A. 4th, 1926), cert. granted 273 U. S. 688, 47 Sup. Ct. 449, 71 L. ed. 841, cert. 
revoked 275 U. S. 485, 48 Sup. Ct. 27, 72 L. ed. 386 (1927). The problem is 
discussed in note (1941) 41 Cor. L. R. 1039, 1066-1068. 

24 Jones v. United States, supra note 14, at 217. 
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of the Navy.” As to the effect of such a provision, it 
has been said: 

This implies authority in the President to impose upon the 
Secretary of War the administration in his name or by his order 
of much of the general executive power reposed in him as Com- 
mander in Chief of the Army. The limitation upon the power 
of the President to so delegate his authority in administrative 
military affairs seems to extend only to those cases where he 
is expressly or by clear implication required by statute to act in 
his individual official capacity.*° 

SUBDELEGATION BY DEPARTMENT HEADS TO ASSISTANT 
SECRETARIES, UNDER SECRETARIES, ACTING SECRETARIES 


AND ASSISTANTS TO THE SECRETARY 


These officers are appointed by the President, by and 
with the advice and consent of the Senate; perform such 
duties as may be prescribed by the Secretary of the De- 
partment or as may be required by law; and are author- 
ized to serve as Secretary in case of the death, resignation, 
absence, or sickness of that official. There are exceptions 
and variations in statutory language,” but the foregoing 
is the usual legislative definition of the duties to be per- 
formed by the incumbents of these offices. Occasionally 
the power of the head of a department to subdelegate 
authority to an official other than those listed above will 
be analyzed, but this will be done only where such an offi- 
cial possesses responsibilities comparable to those vested 
in Assistant Secretaries and the like. 

Action by an Assistant Secretary or other officer em- 
powered to act for the head of a department is done over 


25 Secretary of War: “The Secretary of War shall perform such duties as 
shall from time to time be enjoined on or intrusted to him by the President 
relative to military commissions, the military forces, the warlike stores of the 
United States, or to other matters respecting military affairs; and he shall con- 
duct the business of the department in such manner as the President shall 
direct.” (5 U.S. C. § 190). 

Secretary of the Navy: “The Secretary of the Navy shall execute such 
orders as he shall receive from the President relative to the procurement of 
Naval stores and materials, and the construction, armament, equipment, and 
employment of vessels of war as well as all other matters connected with the 
Naval Establishment.” (5 U.S. C. § 412). 

26 Weeks v. United States ex rel. Creary, supra note 14 at 598. 

275 U. S. C. §363 (Assistant Postmasters General); 5 U. S. C. § 246 
(a) (Emergency appointment of five assistants to the Secretary of the Treas- 
ury); 5 U.S. C. §295 (Assistant Attorneys General). 
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his own official designation when performed pursuant to 
a specific direction of the latter." When, however, the 
Assistant Secretary or such other officer acts in the absence 
or disability of the department head, he may authenticate 
his actions as the acting head of the department.” That 
no such officer is provided for by statute makes no differ- 
ence.” The authority of the Assistant Secretary to act for 
the department as Acting Secretary will be presumed in 
the absence of evidence to the contrary.” 

The problem to be explored is the extent to which sub- 
delegation of authority to an Assistant Secretary or other 
official with comparable power is permissible by virtue 
of a legislative provision permitting the head of a depart- 
ment to require the former to perform such duties as he 
may prescribe. General language of this sort clearly ex- 
presses a Congressional intent to allow the subdelegation 
of authority to these officials, though its very generality 
raises a question as to what, if any, limits upon subdelega- 
tion are applicable where one presumes to subdelegate 
authority under such a provision. Early decisions to the 
effect that the acts of Assistant Secretaries need not be 
ratified by their respective principals before they could 
be of force,” and that the acts of Assistant Secretaries 
would be presumed to be within the scope of their author- 
ity,*’ recognized in practical fashion the administrative 


28.19 Op. Att'y Gen. 133 (1888). 

29 Ryan v. United States, 136 U. S. 68, 10 Sup. Ct. 913, 34 L. ed. 447 (1890) ; 
Marsh v. Nichols, Shepard & Co., 128 U. S. 605, 9 Sup. Ct. 168, 32 L. ed. 538 
(1888) ; Perry v. Page, 67 F. (2d) 635 (C. C. A. Ist, 1933), cert. den. 292 U. 
S. 632, 54 Sup. Ct. 641, 78 L. ed. 1485 (1934) ; Aberhold, Warden v. Menefee, 
67 F. (2d) 345 (C. C. A. 5th, 1933) ; United States v. Twining, 132 Fed. 129 
(N. J. 1904) ; United States v. Eighty Acres of Land, 26 F. Supp. 315 (E. D. 
Ill. 1939) ; Semmes v. United States, 6 F. Supp. 119 (Ct. Cl. 1934). 

30 Keyser v. Hitz, 133 U. S. 138, 10 Sup. Ct. 290, 33 L. ed. 531 (1890); 
United States v. Signore, 115 F. (2d) 669 (C. C. A. 7th, 1940); Roth v. Bald- 
win, 74 F. (2d) 1003 (App. D. C. 1934). 

31 Perry v. Page, supra note 29, and cases cited therein; Anderson v. P. W. 
Madsen Inv. Co., 72 F. (2d) 768 (C. C. A. 10th, 1934) ; Young v. Wempe, 46 
Fed. 354 (C. C. N. D. Cal. 1891.) ; United States v. Eighty Acres of Land, 
supra note 29. 

32 Parish v. United States, 100 U. S. 500, 504-505, 25 L. ed. 763 (1879). The 
case involved the validity of a contract made by the Assistant Surgeon-General. 

38 McCollum v. United States, 17 Ct. Cl. 92, 101 (1881). The case involved 
the validity of a contract made by the First Assistant Postmaster General. 
Accord: Norris v. United States, 257 U. S. 77, 42 Sup. Ct. 9, 66 L. ed. 136 
(1921). 
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necessities leading to their establishment by Congress, the 
importance of their positions in the executive depart- 
ments, and the relationship of trust and confidence they 
were expected to have with the department heads. 


Quasi-Judicial Acts 


The idea that the duties subdelegated to them by the 
heads of departments could not be of a discretionary char- 
acter was scotched by the courts when they construed the 
authority of Assistant Secretaries to include the perform- 
ance of quasi-judicial duties subdelegated to them by the 
department heads upon whom they had been imposed by 
statute.** As was said in Robertson v. Baff: 


Section 439 (Comp. St. § 667) provides that the Assistant Sec- 
retary of the Interior shall perform such duties in the Department 
of the Interior as shall be prescribed by the Secretary or may 
be required by law. The relator insists that the duties which 
may be assigned to the Assistant Secretary under that provision 
are administrative, not judicial, duties, and that consequently his 
approval of the disbarment order was extra official and void. We 
cannot agree with that construction, inasmuch as it reads into 
the statute language which Congress did not use to make manifest 
its legislative intention. The section says that the Assistant Sec- 
retary shall perform such duties, not such administrative duties, 
as the Secretary shall prescribe, and, having said that, it does 
not lie with the courts to legislate into the law a word which Con- 
gress carefully omitted. The clear intention of the section was to 
permit the Secretary to relieve himself of those duties to which 
in his judgment he could not give proper personal attention. 
. . . Such legislation is in the interest of governmental efficiency, 
and its value should not be lightly impaired or its scope narrowed 
because of a mere conjecture that the lawmaker might not have 
meant what he said.*° 


Internal Departmental Administration 


The subdelegation of matters of internal departmental 
administration has presented no problem. Uniformly the 


84 Bowling v. United States, 299 Fed. 438 (C. C. A. 8th, 1924) (approval of 
findings of heirship); Robertson v. Baff, 285 F. 911 (App. D. C. 1922) (ap- 
proval of an order disbarring an attorney from practicing in the office of the 
Commissioner of Patents); The John Shillito Co. v. McClung, 51 Fed. 868 
(C. C. A. 2d, 1892) (disposition of appeal to recover an excess of duties paid 
under protest). See also the cases dealing with aliens. 

85 Supra note 34, at 915. 
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courts have held that there is no doubt but that an Assist- 
ant Secretary may act for the Secretary of the Department 
with respect to these matters. The abolition of a position 
in the department,” the certification of official accounts 
of a collector,” and an order to a collector of customs con- 
cerning the transportation and deposit of public funds® 
—all these have been sustained. As these matters have 
not been singled out and treated as a special category of 
acts by the courts, no special rationale has been formu- 
lated to sustain these subdelegations of authority; the de- 
cisions thus rest upon the usual invocation of the statutory 
obligation of the Assistant Secretary to perform such 
duties as the head of the department may prescribe and 
the presumption that the act in question was performed 
at the direction of the latter. In one instance,” however, 
there was brought to bear on the problem the statutory 
right of the department head to prescribe regulation for 
the government of his department and the distribution 
and performance of its business. It could be argued that, 
as to acts falling within the category of internal depart- 
mental administration, subdelegation should rest upon this 
right of the head of a department, thus placing Assistant 
Secretaries on the same footing as other officers of the 
department rather than justifying their assumption of the 
particular responsibility by reference to some special 
statutory authority of their office. This argument, of 
course, assumes that the act in question could just as val- 
idly be performed by an official other than an Assistant 
Secretary. 
Non-Discretionary Acts 


If, as already shown, discretionary acts may be subdele- 
gated to Assistant Secretaries, there should be no question 
about non-discretionary acts and there is none. Cases like 


36 Norris v. United States, supra note 33. 

37 Chadwick v. United States, 3 Fed. 750 (C. C. Mass. 1880). 
38 United States v. Adams, 24 Fed. 348 (C. C. Ore. 1885). 

39 Norris v. United States, supra note 33. 
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Hannibal Bridge Co. v. United States* are based on the 
premise that the challenged action of the Assistant Sec- 
retary is purely ministerial and consequently considera- 
tions of administrative expediency become determinative. 
In this particular case a hearing order (called a “notice” 
in the opinion) to alter a bridge found to be an unreason- 
able obstruction to the navigation of a navigable water- 
way of the United States was signed by the Assistant 
Secretary of War, although it recited that the Secretary 
of War was notifying the company to make the necessary 
alterations. The Supreme Court stated the following in 
dismissing the objection to the hearing order as not com- 
plying with the statute: 

. The communication signed by the Assistant Secretary 
shows, upon its face, that it was from the War Department and 
from the Secretary of War, and that the Secretary, without abro- 
gating his authority under the statute, only used the hand of the 
Assistant Secretary in order to give the owners of the bridge 
notice of what was required of them under the statute. It is 
physically impossible for the head of an executive department to 


sign, himself, every official communication that emanantes from 
his Department.*? 


Administrative Acts 


The reluctance of the judiciary, in the absence of any 
indication of a legislative intent to the contrary, to limit 
the power of subdelegation under the general authority 
of an official to assign to an assistant or deputy such duties 
as he may prescribe is apparent in Nolde & Horst Co. v. 
Helvering.” There it was held that the power to review 
and dispose of a claim “for a payment in the nature of a 
gratuity and therefore entirely under the control of Con- 


49221 U. S. 194, 31 Sup. Ct. 603, 55 L. ed. 699 (1911). See also Tang Tun 
v. Edsell, 223 U. S. 673, 32 Sup. Ct. 359, 56 L. ed. 606 (1912) (dismissal of an 
appeal from a denial of admission to the United States); Miller v. Mayor, 
etc. of New York City, 109 U. S. 385, 3 oa Ct. 228, 27 'L. ed. 971 (1883) ; 
May v. United States, 236 Fed. “108 ae . A. 8th, 1916) (appointment of a 
special assistant to the Attorney General). Cf. United States v. Central Ver- 
mont Ry., 17 C. C. P. A. 166 (1929) ; the dissenting opinion in United States 
v. William Prym of America, Inc., 17 C. C. P. A. 180 ge and C. J. Tower 
and Sons v. United States, 7i F. (2d) 438 (C.C. PLA 1934). 

41 Hannibal Bridge Co. v. United States, supra note ‘0, at 206. 

#2122 F. (2d) 41 (App. D. C. 1941). 
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9) 43 


gress” ** may be subdelegated to a Deputy Commissioner 
of Internal Revenue to whom the Commissioner was au- 
thorized to assign such duties as he may prescribe. A 
hearing and proof in the nature of a quasi-judicial pro- 
ceeding to dispose of claims was considered not to be 
essential. The statute providing for payment of the claims 
contained nothing to indicate 


. . . that the power there given to the Commissioner to de- 
termine claims shall not be included within his general authority 
to delegate functions to his deputies. This view is supported 
also by the administrative character of the determination and by 
the fact that, in view of the volume of these claims, any other 
would impose upon the Commissioner a burden which it is un- 
reasonable to suppose that Congress intended him to bear.** 


What is to be noted in the rationale of the opinion is 
that the nature of the power which is subdelegated is 
utilized as an index of legislative intent as to who in the 
administrative hierarchy must exercise it. Logic such as 
this is encountered again in connection with the problem 
of the subdelegability of quasi-legislative powers. 


Authority to Hear 


The courts have four times sustained the power of the 
Postmaster General to subdelegate the authority to hear 
to departmental officials whose positions were provided 
for by statute; thrice in the case of fraud orders,** and 
once in connection with the revocation of second class 
mailing privileges.“ In only two of the cases were As- 


43 Td. at 42. Section 602 of the Revenue Act of 1936 authorized payments to 
be made to holders of floor stocks as of January 6, 1936, consisting of articles 
processed wholly or in chief value from commodities subject to processing tax 
under the Agricultural Adjustment Act. The purpose of the payments was to 
remedy inequities arising from the failure of the Secretary of Agriculture to 
we the processing taxes by proclamation in the manner provided by the 


44 Supra note 42, at 44. 

«5 Plapao Laboratories v. Farley, 92 F. (2d) 228 (App. D. C. 1937), cert. den. 
302 U. S. 732, 58 Sup. Ct. 56, 82 L. ed. 566 (1937) (Assistant Solicitor) ; 
Peoples United States Bank v. Gilson, 140 Fed. 1 (C. C. E. D. Mo. 1905) 
(Assistant Attorney General). Accord: Crane v. Nichols, 1 F. (2d) 33, 35 
(S. D. Tex. 1924). in which there was brought to bear on the point the addi- 
tional principle that “. . . in the matter of hearings, either in the case of fraud 
orders or on the question of classification of mail matter, no particular formal 
hearing is necessary, and no particular person need conduct them.” 

46 Lewis Publishing Co. v. Wyman, 152 Fed. 787 (C. C. E. D. Mo. 1907) 
(Third Assistant Postmaster General). 
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sistant Postmasters General involved, and in no instance 
was there present the general statutory provision requir- 
ing those who served as hearing officers to perform such 
duties as the Postmaster General might prescribe.*’ The 
fundamental premise of the decisions was the principle 
that the Postmaster General could not, as Congress well 
knew, personally perform the innumerable duties incident 
to the administration of the postal service, and that the 
legislative intent to permit subdelegation of the authority 
to conduct hearings was expressed in the power of the 
Postmaster General to superintend generally and to pre- 
scribe rules and regulations for the conduct of the business 
of the department. Further support for the decisions was 
found in the fact that the challenged procedure had been 
substantially followed for many years® and, in the char- 
acterization of the actions of the hearing officer as “mainly 
those of a master or referee of a court to hear proofs and 
report his finding of fact and probably conclusions of 
law.” “ It was enough that the final order was issued by 
the Postmaster General. 

In Crane v. Nichols, however, the court sustained a 
fraud order signed and issued by the Second Assistant 
Postmaster General. The basis of the decision was that 
there had in fact occurred those conditions under which, 
by statute and executive order, the Second Assistant Post- 
master was authorized to act as the Postmaster General. 
Nevertheless, the court, in a dictum, said that, as to the 


47 In United States ex rel. Stapleton v. Duell, 17 App. D. C. 575 (1901). Such 
a provision was enacted expressly for the purpose of authorizing the Assistant 
pm nuaaeel of Patents to hear and decide an appeal in an interference pro- 
ceeding. 

48 Plapao Laboratories v. Farley, supra note 45, at 229. 

49 Lewis Publishing Co. v. Wyman, supra note 46, at 791. The court stated 
that it would “conclusively presume that the head of the department acted on 
the testimony submitted to him as fully as if he had been present at the hear- 
ing and had not submitted it to one of his assistants.” Compare the fraud 
order procedure upheld in Pike vy. Walker, 121 F. (2d) 37 rym D. C. 1941), 
in which the Postmaster General “neither heard nor read any of the evidence, 
nor did he read or consider the appellants’ answer or the brief filed in their 
behalf, and except that he ‘glanced through the several pages of the findings 
of fact and recommendation and thereby acquainted himself with the nature of 
the scheme’ he knew nothing of the controversy of his own knowledge.” 
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question of the subdelegability of the execution of the 
fraud order itself, “the action of the Postmaster General 
in making a fraud order is no different from the action 
of the Postmaster General in classifying mail matter, or 
making other regulations or performing other duties, and 
it is uniformly held that all of these things can be done 
by assistants duly designated by him.” ® But as against 
this there are dicta in Pike v. Walker” characterizing the 
issuance of a fraud order as a judicial function and reject- 
ing the argument that a fraud order could be issued sum- 
marily, without any notice or hearing. 

On the question of subdelegation of authority to pre- 
side at a hearing, as distinguished from the subdelegation 
of authority to make a final decision and issue a binding 
order with respect to a case, the nature of the proceeding 
is irrelevant. In no event is any determinative discretion 
of the sort the legislature has delegated to the head of the 
department assumed to reside in the official serving as 
presiding officer. Because of this, authority to hear may 
be subdelegated to employees with status much less than 
that of Assistant Secretaries and the like. The nature of 
the proceeding is a factor that affects only the method 
and required degree of participation of the head of the 
department in the process of making the final administra- 
tive determination of the substantive issues in the case 
which he is required by statute to decide.” The subdele- 
gation of authority to hear, however, is determined, as 
the decisions indicate, by considerations of administrative 
expediency, in the absence of any paramount legislative 
intent to the contrary. As was said by the Supreme Court 
in Morgan v. United States in connection with a rate fix- 
ing proceeding which it decided was of a quasi-judicial 
nature, although “the one who decides must hear” (in 


50 Crane v. Nichols, supra note 45, at 35. 

51 Supra note 49. See the excellent comment in (1941) 50 Yate L. J. 1479. 

52 Morgan y. United States, 298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 
(1936). Compare on this point the administrative procedure sanctioned in Pike 
v. Walker, supra note 49. 
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the sense of personally considering the evidence or argu- 
ment) : 


This necessary rule does not preclude practicable administra- 
tive procedure in obtaining the aid of assistants in the department. 
Assistants may prosecute inquiries. Evidence may be taken by 
an examiner. Evidence thus taken may be sifted and analyzed 
by competent subordinates. Argument may be oral or written: 
The requirements are not technical. But there must be a hear- 
ing in a substantial sense. And to give the substance of a hearing, 
which is for the purpose of making determinations upon evidence, 
the officer who makes the determinations must consider and ap- 
praise the evidence which justified them. . . .* 


Subdelegation of Authority With Respect to Aliens 


The powers of both Assistant Secretaries and Assistants 
to the Secretary with respect to aliens appear to be co- 
extensive in scope. The legislative provisions under which 
each operates are identical and require that each perform 
such duties as may be prescribed by the head of the de- 
partment. These provisions have been construed to be 
broad enough to include the complete subdelegation of 
authority by the department head in deportation proceed- 
ings. The authority of Assistant Secretaries to act for the 
Secretary in such proceedings has been sustained without 
exception.“ The courts have also sustained the legality 


53 Morgan v. United States, supra note 52, at 481-482. 


54 United States ex rel. Chin Fook Wah vy. Dunton, 288 Fed. 959 (S. D. N. Y. 
1923). Accord: United States ex rel. Constantino v. Karnuth, 35 F. (2d) 601 
(W. D. N. Y. 1929), aff'd 31 F. (2d) 1022 (C. C. A. 2d, 1929), cert. den. 
280 U. S. 570, 50 Sup. Ct. 28, 74 L. ed. 623 (1929) ; Stone ex rel. Colonna v. 
Tillinghast, 32 F. (2d) 447 (C. C. A. Ist, 1929) ; Young Chow v. Ebey, 2 F. 
(2d) 1023 (C. C. A. 7th, 1924). Dictum to the same effect: In re Way Tai, 
96 Fed. 484 (C. C. Ore. 1899). 

In the two following decisions the action of an assistant secretary (second 
assistant secretary) was upheld on the narrow ground that he proceeded under 
a statute authorizing him to perform the duties of the Secretary of the Depart- 
ment in case of the latter’s death, an, , or sickness: MacKusick 
ex rel. Pattavina v. Johnson, 3 F. (2d) 298 (C. A. Ist, 1924); United 
States ex rel. Calamia v. Redferm, 180 Fed. 506 (E. D. La. 1910). 


In Tang Tun v. Edsell, supra note 40, the action of an assistant secretary in 
sending a telegram over his signature dismissing an appeal from a denial of 
admission to the United States was sustained but on the theory that no subdele- 
gation of authority was involved. There was, rather, only a communication of 
the decision of the Secretary of the Department. (Compare the facts of Han- 
nibal Bridge Co. v. United States, supra note 40.) That the telegram of the 
assistant secretary was later verified by a letter from the Department would 
justify the reasoning of the Court in this instance. The Tang Tun case should 








SUBDELEGATION OF ADMINISTRATIVE AUTHORITY 161 


of the following acts when performed by Assistants to the 
Secretary: disposition of appeals from allegedly unlaw- 
ful detentions;* signing of warrants for arrest and de- 
portation;” and imposition of a fine for violation of an 
order.” The argument of the non-delegable character of 
quasi-judicial power has been ineffectual.” Furthermore, 
these subdelegations of authority have been upheld 
whether or not the Assistants to the Secretary have acted 
pursuant to a specific order of the Secretary authorizing 
them to act.” Assuming that the power to act could have 
been conferred upon them by the Secretary, the courts 
presumed the acts performed were within their authority 
in the absence of proof to the contrary. 

The foregoing decisions support the conclusion that 
the subdelegation of authority to Assistant Secretaries 
and to Assistants to the Secretary in deportation proceed- 
ings is valid because of the statutory requirement that 
they shall perform such duties as may be prescribed by 
the Secretary of the department. However, because of 
the historical fact that the Secretary of Labor seldom 
exercised his power with respect to deportation proceed- 
ings personally, it has been argued that the subdelegations 
are valid because of a long standing (and Congressionally 


be compared with the decision in Stone ex rel. Colonna v. Tillinghast, supra, 
which held unqualifiedly that an assistant secretary could approve the decision 
of a Board of Review recommending deportation of an alien who entered the 
country unlawfully. 

For action by the Solicitor of the Department of Labor in the absence of the 
Secretary and Assistant Secretary of Labor, see Chin Hing v. White, 234 Fed. 
A ag C. A. 9th, 1916) and Ex Parte Tsuie Shee, 218 Fed. 256 (N. D. Cal. 
1914). 


55 Lew Shee v. Nagle, 22 F. (2d) 107 (C. C. A. 9th, 1927). 


56 Hajdamacha v. Karnuth, 23 F. (2d) 956 (W. D. N. Y. 1927); United 
States ex rel. Petach v. Phelps, 40 F. (2d) 500 (C. C. A. 2d, 1930). 


57 Werrman v. Perkins, 79 F. (2d) 467 (C. C. A. 7th, 1935) ; United States 
ex rel. Petach v. Phelps, supra note 56; Ponzi v. Ward, 7 F. Supp. 736 (Mass. 
1934). 


58 Lloyd Royal Belge Societe Anonyme v. Elting, 61 F. (2d) 745 (C. C. A. 
2d, 1932). 


59 Ibid. 


60 Compare Hajdamacha v. Karnuth with United States ex rel. Petach v. 
Phelps, both supra note 56. 
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approved) administrative construction of the statutory 
language.” 


Subdelegation of Quasi-Legislative Authority 


Franklin Sugar Refining Co. v. United States™ is the 
leading case to the effect that the exercise of quasi-legis- 
lative authority may be subdelegated by the head of an 
executive department to an Assistant Secretary. It in- 
volved a statute authorizing the imposition of a counter- 
vailing duty upon upon imported merchandise by the 
exporting country.” The determination and declaration 
of the bounties or grants, and the formulation of necessary 
regulations for the identification of the articles and for 
the assessment and collection of the countervailing duties, 
was lodged in the Secretary of the Treasury. Challenged 
was the issuance by the Assistant Secretary of the Depart- 
ment, over his signature, of a circular authorizing the 
collection of a countervailing duty of a specified amount 
on raw sugar imported from Germany. After a reference 
to statutes providing that an Assistant Secretary shall 
perform such duties as the Secretary may prescribe, or 


61 The argument is as follows: “. . . The question depends upon the con- 
struction of Section 2 of the act of March 4, 1913, 37 Stat. 736, creating the 
office of Assistant Secretary; of the act of June 30, 1922, 42 Stat. 766, creating 
the office of Second Assistant Secretary; and of the act of March 4, 1927, 44 
Stat. 1415, providing for the appointment of ‘not more than two Assistants to 
the Secretary.’ The language of the latest of these statutes substantially repro- 
duces that of the earlier ones. It provides simply, that the assistants ‘shall be 
appointed by the President and shall perform such duties as may be prescribed 
by the Secretary of Labor or required by law.’ 

“This language patently falls short of the clarity desirable in authorizing the 
delegation of such far-reaching powers as those which are conferred upon the 
Secretary of Labor by the immigration acts. We are satisfied that the dele- 
gation is valid not because of any clear meaning derivable from the language 
itself but because of the long-standing administrative construction of it. The 
earliest act of 1913 was interpreted by the Department to the knowledge of 
Congress as sanctioning the delegation. With this knowledge, Congress‘ again 
used similar language in the acts of 1922 and 1927; and the language was again 
interpreted by the Department in the same way. Particularly in view of the 
inference of Congressional approval from repetition, it is unlikely that the 
courts would resist so long established an administrative construction. The 
lower federal courts have uniformly interpreted the statutes as permitting the 
Assistant Secretary or an Assistant to the Secretary to exercise the Secretary’s 
powers in exclusion, deportation and other proceedings. .. .”. THe IMMiIGRA- 
TION AND NATURALIZATION SERVICE, REPORT OF THE SECRETARY OF LABsor’s 
COMMITTEE ON ADMINISTRATIVE ProcepureE, Dept. of Labor (1940) at 108. 

62 178 Fed. 743 (C. C. E. D. Pa. 1910). 

63 30 Stat. 205 (1897). 








SUBDELEGATION OF ADMINISTRATIVE AUTHORITY 163 


may act for the Secretary in the event of the latter’s death, 
resignation, absence or sickness, the court said: 


It is clear from these provisions of the Revised Statutes that 
the Secretary of the Treasury could require the Assistant Sec- 
retary “to ascertain, determine, and declare” the net amount of 
the bounties which Germany paid on sugars at the time, and 
to fix the amount to be collected on importations from that 
country. The circular of July 31, 1897, was issued by the As- 
sistant Secretary of the Treasury, and the presumption is that 
he was authorized to issue the circular and fix the bounties to 
be collected for sugar imported from Germany. In the absence 
of any evidence to the contrary, it is presumed that the As- 
sistant Secretary was performing a duty in accordance with the 
provisions of the law above referred to, and the circular must be 
presumed to have been properly issued and binding upon all 
importers for importations made during the time it remained 
in force.** 


Intertwined in the foregoing are the conceptions that, 
first, the quasi-legislative authority involved could be 
subdelegated because of the scope of the statutory power 
conferred on the office of the Assistant Secretary and, sec- 
ond, that since subdelegation was thus legally possible, it 
will be presumed that the Assistant Secretary was author- 
ized by the department head to impose the duties in 
question. 

This well settled and convenient legal presumption 
was also invoked in a subsequent case to sustain the action 
of an Assistant Secretary of the Treasury in issuing regu- 
lations to fix the rates of overtime compensation of deputy 
collectors of customs.” Though quasi-legislative, the 
authority involved could be distinguished (as falling 
within the category of departmental administrative regu- 
lations) from that considered in the Franklin Sugar case. 
But here again there was no inquiry into the nature of 
the authority subdelegated, the court assuming without 
argument that it could be exercised by an officer other 
than the Secretary to whom it had been initially delegated 
by Congress. 





64 Franklin Sugar Refining Co. v. United States, supra note 62, at 745. 
Mich Ike v. Port Huron and Sarnia Ferry Co., 13 F. (2d) 489 (E. D. 
ich, a 
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In the decisions involving Section 201 (a) of the Anti- 
Dumping Act of 1921,” however, there is an attempt to 
come to grips with the problem of the nature of the 
authority exercised in relation to the question of its sub- 
delegability, and this authority is quite comparable to 
that considered in the Franklin Sugar case. Twice have 
efforts to subdelegate the authority conferred by Sec- 
tion 201 (a) been denied. In one instance it was held 
that an anti-dumping order could not be issued by a chief 
clerk serving at the time as “Acting Assistant Secre- 
tary.” °’ In the other there was a flat assertion that the 
statutory authority to make a finding of dumping was 
vested solely in the Secretary of the Treasury. In the 
language of the court in the latter case: 


It is clear that the authority delegated by Congress . . . is 
confined to the Secretary of the Treasury. We have not been 
able to find any law conferring power upon an Assistant Secre- 
tary of the Treasury, acting as such, to perform a duty such as 
required in this instance and we do not believe it was the inten- 
tion of Congress to delegate a power so far reaching to a subor- 
dinate official of the Treasury Department.** 


As to such a power, in other words, the court, to sustain 
its subdelegability, would not rely on the general author- 
ity granted by statute to the office of Assistant Secretary, 
but would seek evidence of legislative intent to this effect 
specifically applicable to the power in question. The 


foregoing finds support in an opinion of the Attorney 
General in which it was said: 


The making of regulations . . . designed to have the force of 
law, to be binding upon the public, and to be recognized and 


66 42 Stat. 11 (1921). 19 U. S. C. $160. “(a) Whenever the Secretary of 
the Treasury (hereinafter called the Secretary), after such investigation as he 
deems necessary, finds that an industry in the United States is being or is likely 
to be injured, or is prevented from being established, by reason of the importa- 
tion into the United States of a class or kind of foreign merchandise, and that 
merchandise of such class or kind is being sold or is likely to be sold in the 
United States or elsewhere at less than its fair value, then he shall make such 
finding public to the extent he deems necessary, together with a description of 
the class or kind of merchandise to which it applies in such detail as may be 
necessary for the guidance of the appraising officers.” 

87 United States v. William Prym of America, Inc., supra note 40. One 
judge dissented, arguing that there was a distinction between making the requi- 
site finding and mere publication of it. 

an American Rug and Carpet Co. v. United States, 50 T. D. 235 (Cust. Ct. 
1926). 
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enforced by the courts is, I think, a duty which the statutes place 
upon the Secretary personally. Wherever, therefore, in the pro- 
visions of law mentioned in your letter, . . . a power and duty 
to make regulations of this kind is conferred or imposed upon 
the Secretary I think those regulations should have his personal 
approval before they are promulgated. 

In my opinion the powers conferred upon the Secretary by 
section 201 of the Act of May 27, 1921, the so-called anti-dump- 
ing provision, are intended to be personal to the Secretary, and 
the findings and their publication should have his personal ap- 
proval.*® 


While the subdelegation of authority under Section 
201 (a) of the Anti-Dumping Act of 1921 has thus been 
twice denied, it has on the other hand, been twice affirmed 
by more recent decisions. In one of these, a majority of 
the court, while invoking the rule that the act of the As- 
sistant Secretary must be presumed to have been author- 
ized by the Secretary of the Treasury and to have been 
within the scope of his authorized duties, concluded “that 
the powers granted by section 201 (a) . . . are minis- 
terial only, call for the exercise of no discretion except 
in methods, and are fact finding only. . . .” This con- 
clusion the majority opinion reached by reasoning that 
since legislative power could not constitutionally be 
delegated by Congress, the statutory provision in question 
could not confer discretionary authority upon the Sec- 
retary of the Treasury; and that it did not the majority 
proved by the argument that the Secretary had no choice 
but to promulgate an anti-dumping order if he found 


69 35 Op. Att’y Gen. 15, 20 (1925). This statement was quoted with approval 
in a subsequent opinion of the Attorney General, 39 Op. Att’y Gen. 541, 544 
(1939). In that opinion Attorney General Cummings conservatively concluded: 
“The courts . . . will presume much in favor of the validity of an act 
performed by a responsible subordinate, particularly when he purports to 
act for, by direction of, or in the name of his superior; but there exists, 
nevertheless, the possibility that a particular act may be examined and re- 
jected, and this is especially true in the case of regulations which have the 
force of law and bear upon the rights or conduct of private citizens. 
“Such regulations must, in some manner, emanate from you. If a sub- 
ordinate should draft a regulation which truly reflected your view and wish, 
I should regard all requirements as fully met, but the difficulty and uncer- 
tainty that might attend the establishment of the essential facts strongly 
suggest the advisability of your personal signing or other unequivocal act 
of approval.” (at 546-547) 


70 United States v. Central Vermont Ry., supra note 40, at 173. 
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the conditions specified in the statute. Neither the con- 
curring nor dissenting opinion agreed with this reason- 
ing. The latter stated that the findings required involved 
an admixture of fact and opinion and that thus the Sec- 
retary was delegated authority which called for the exer- 
cise of discretion and which, furthermore, was intended 
to be personal to him as demonstrated by the legislative 
history of the section. The concurring opinion justified 
the action of the Assistant Secretary by virtue of the 
legislative provision (which created the office) requiring 
that officer to perform such duties as the Secretary might 
prescribe, and attacked the ratio decidendi of the major- 
ity opinion by pointing out that by it the authority of the 
Secretary was made a jumble of ministerial duties with 
respect to which no standard could be evolved to deter- 
mine which must be exercised by the Secretary personally. 

The second, and comparatively recent, case ™ that sus- 
tains the subdelegation of authority under Section 201 (a) 
of the Anti-Dumping Act of 1921 rests on the majority 
opinion of the decision discussed in the preceding para- 
graph. “There was this difference in the two cases: In 
the Central Vermont case, supra, the court relied upon 
the presumption of law that the order was issued by 
Mr. Dever (Assistant Secretary) in pursuance of author- 
ity granted him by the Secretary. Here, there is no need 
of such presumption. The testimony of the Secretary 
of the Treasury . . . establishes, beyond the question, 
such authority.” However, the actual facts of the more 
recent case make it doubtful whether the two are really 
comparable. These facts show that the original order 
contained the phrase “by direction of the Secretary” (al- 
though it was inadvertently omitted from the published 
order) and that in all probability the proposed order 
(and report on the supporting investigation) had been 
discussed with and approved by the Secretary before 
issuance. Under these circumstances the facts show reli- 


71 C, J. Tower and Sons v. United States, supra note 40, at 446. 
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ance upon assistants to aid the Secretary in the perform- 
ance of his duties rather than the subdelegation of 
discretionary authority.” It could, in addition, be argued 
that here could be applied the distinction between the 
discretionary act of making the finding and the minis- 
terial act of mere publication. 

No conclusive decision of a constitutional court can 
be invoked to dissolve the conflict in authority exhibited 
by the previous decisions. The issue of subdelegation of 
authority under Section 201 (a) of the Anti-Dumping 
Act of 1921 has been confined to the Customs Court and 
the Court of Customs and Patent Appeals. Undoubtedly 
the Franklin Sugar case sustains the subdelegation of 
quasi-legislative authority, but it does not meet the merits 
of the general issue with language as blunt and forthright 
as that sometimes employed in other cases with respect to 
the subdelegability of quasi-judicial authority.”* More- 
over, the Franklin Sugar case, while favorable to the 
subdelegation of quasi-legislative authority, has not been 
persuasive to the office of the Attorney General, which 
has adhered to the conclusion, twice expressed, that the 
power to issue rules and regulations bearing upon the 
rights of private citizens and having the force of law 
must be exercised by the head of the department person- 
ally, regardless of the existence in the department of an 
officer provided for by statute whose duties may be pre- 
scribed by the former. The logic of the opinion in which 
the Attorney General “ recognized the subdelegation of 
such power reinforced, by inference, its previously ex- 
pressed conclusion on the question. Only because Reor- 
ganization Plan No. IV,” which transferred the Food 
and Drug Administration and its functions to the Federal 
Security Agency, provided (Section 12) that the trans- 


72 As to this point, compare the procedure in the instant case with the state- 
ment of the Attorney General quoted in note 69, supra. 
73 4 Robertson v. Baff, The John Shillito C5, v. McClung, both supra 
note 3 
74 40 Op. Att’y Gen. No. 6 (1941). 
75 54 Stat. 1234 (1940), U. S. C. § 133t. 
4 
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ferred functions should “be administered under the direc- 
tion and supervision of the Federal Security Adminis- 
trator,” was the Attorney General of the opinion that that 
official could subdelegate to the Assistant Administrator 
his post-hearing duties under Section 701 (e) of the Fed- 
eral Food, Drug, and Cosmetic Act.” 


. . - In my view the conclusion that the duties may be per- 
formed by the Assistant Administrator is materially supported 
by the wording of the order . . . transferring them to the Fed- 
eral Security Agency. It will be noted that they are now vested, 
not specifically in a particular officer as under the statute, but in 
the Federal Security Agency, to be administered under the direc- 
tion and supervision of the Federal Security Administrator, and 
I regard this as sufficient negation of any idea that particular 
functions not amounting to “direction and supervision” must be 
exercised by the administrator personally. 7 


SUBDELEGATION BY DEPARTMENT HEADS TO SUBORDINATE 
ADMINISTRATIVE OFFICIALS 


Decisions involving statutory provisions expressly per- 
mitting the subdelegation by the head of a department to 
the chief of a subordinate unit within the department of 
all authority with respect to a particular subject matter 
present no problem. Administrative actions which, if 


76 52 Stat. 1040, 1055 (1938), 21 U. S. C. §301. “(e) The secretary, on 
his own initiative or upon an application of any interested industry or sub- 
stantial portion thereof stating reasonable grounds therefor, shall hold a public 
hearing upon a proposal to issue, amend, or repeal any regulation contemplated 
by any of the following sections of this act: 401, 403 (j), 404 (a) and (b), 
501 (b), 502 (d), 564 (h), 504, and 604. The secretary shall give appropriate 
notice of the hearing, and the notice shall set forth the proposal in general 
terms and specify the time and place for a public hearing to be held thereon not 
less than thirty days after the date of the notice, except that the public hearing 
on regulations under section 404 (a) may be held within a reasonable time, to 
be fixed by the secretary, after notice thereof. At the hearing any interested 
person may be heard in person or by his representative. As soon as practicable 
after completion of the hearing, the secretary shall by order make public his 
action in issuing, amending, or repealing the regulation or determining not to 
take such action. The secretary shall base his order only on substantial evi- 
dence of record at the hearing and shall set forth as part of the order detailed 
findings of fact on which the order is based... .” 

77 Supra note 74 at 3-4. 

78 Feltex Corp. v. Dutchess Hat Works, 71 F. (2d) 322 (C. C. P. A. 1934). 
The case involved Section 3 (a) of the Act of March 3, 1927, 44 Stat. 1382 
(1927), 5 U. S. C. §281 (b): “(a) The Secretary of the Treasury is author- 
ized to confer or impose upon the Commissioner of Customs or any of the 
officers of the Bureau of Customs any of the rights, privileges, powers, or 
duties, in respect of the importation or entry of merchandise into, or exporta- 
tion of merchandise from, the United States, vested in or imposed upon the 
Secretary of the Treasury by the Tariff Act of September 21, 1922 [42 Stat. 
858], or any other law.” 
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not ministerial are considered nearly so, may also be sub- 
delegated. Particular actions of this sort, because of 
their nature or because of reasons of practicality, need 
only be performed with the sanction and under the general 
direction of the head of the department. Thus a notice 
of conditional approval of the plan and location of a pro- 
posed bridge need not be issued over the signature of the 
Secretary of War, despite statutory language to this ef- 
fect.” It has been held, too, that ““While it is true that 
the making of a contract is not a ministerial duty, still it 
has been held to be a deputable duty, when the terms of 
the agreement have already been determined”; and in 
view of this the courts have sustained the action of the 
United States Shipping Board in authorizing its counsel 
to draw and conclude a contract putting into effect a pro- 
posed settlement of claims the details of which the Board 
had previously and informally approved.* 

The appreciation of administrative realities which de- 
termine the advisability of the head of a department act- 
ing personally is even apparent also in United States v. 
Odeneal.*” This decision, however, does not lend itself to 
discussion in terms of the conceptual framework of minis- 
terial verus discretionary duties. The question was 
whether an order from the Commissioner of Indian Af- 
fairs to a subordinate advising him that, by direction of 
the Secretary of the Interior, he was authorized to publish 
an advertisement complied with a statutory provision 
requiring “written authority” from the head of the de- 
partment for such action. The court first took cognizance 
of the supervisory responsibility of the Secretary of the 


79 Miller v. Mayor, etc. of New York City, supra note 40, at 394. “When a 
secretary of the government is required to give information on any subject, he 
may act and generally does act, through officers under him. He is not ex- 
pected to make over his own signature all the communications required from 
the department of which he is the head. It would be impracticable for him to 
do so. The official communication is deemed made by him when it is made 
under his sanction and direction.” 

80 Jn re Triangle S. S. Co., 3 F. (2d) 894 (C. C. A. 2d, 1924), cert. den. 
267 U. S. 597, 45 Sup. Ct. 352, 69 L. ed. 806 (1925). 

8110 Fed. 616 (C. C. Ore. 1882). 
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Interior for Indian affairs, of the provision for a Commis- 
sioner of Indian affairs in the department who was to 
discharge his duties with respect to Indian affairs under 
the direction of the Secretary, and of the pragmatic fact 
that the hierarchy of administration was such that the 
subordinate involved obtained whatever secretarial ap- 
proval was necessary through the Commissioner. The 
court then said: 

Was it necessary for the secretary to sign the order, as well 
as direct the commissioner to make it? I think not. The statute 
does not in terms require that he should, nor does the nature of 
the business or the relation between the parties make it neces- 
sary. The commissioner, as to Indian affairs, is the deputy or 
representative of the secretary, and the lawful channel of com- 
munication with Indian superintendents and agents. Upon the 
authority of his office, and as the representative of the secretary. 
he informed the defendant that by the direction of that official 
he was authorized to publish the advertisement in the newspapers 


mentioned. The authority professed to come from the head of 
the department, and it came through the proper officer.*? 


Authority to Hear 


Whatever doubt may have existed about the implied 
power of an agency head to authorize a subordinate to 
preside for him at a hearing has been dispelled by the 
decision in Southern Garment Manufacturers Associa- 
tion v. Fleming.* Picking up the logic of the first Mor- 
gan case to justify the appointment by the Wage and 
Hour Administrator of a presiding officer to conduct an 
Apparel Industry Committee hearing, the court was of 
the opinion that “Sensible administration would seem to 
call for such a practice.” Furthermore, 

While “the one who decides must hear,” it must be remem- 
bered that “hear” is used in the artistic sense of requiring certain 


procedural minima to insure an informed judgment by the one 
who has the responsibility of making the final decision and order. 


82 Jd. at 618. 

83122 F. (2d) 622 (App. D. C. 1941). While bearing on the subject, the 
facts and reasoning of California Lumbermen’s Council v. Federal Trade Com- 
mission, 115 F. (2d) 178 (C. C. A. 9th, 1940), cert. den. 312 U. S. 709, 61 Sup. 
Ct. 827, 85 L. ed. 1141 (1941), show that it does not meet the general problem 
of subdelegation of authority to hear on its merits, but relies instead upon a 
statutory ambiguity to sustain the practice. 
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That did not necessitate the Secretary becoming a presiding 
officer at the hearing in the Morgan litigation, and there is no 
more reason for finding such a command in this part of the 
instant statute.** 

The crux of the problem with respect to the subdele- 
gation of authority to hear, therefore, is the extent to 
which the powers and duties of the presiding officer de- 
tract from the responsibility of the agency head for mak- 
ing the final decision. Do these duties, in other words, 
result in the agency head passing his responsibility to the 
presiding officer in respect of determining the case? The 
opinion convincingly answers this question in the neg- 
ative: 


The petitioners . . . state that the presiding officer adminis- 
tered oaths, ruled upon the admissibility of evidence and other 
interlocutory matters. The petitioners . . . point out that he 


rather than the Administrator saw and heard the witnesses. 
Realism negatives the idea that a subordinate is to exercise no 
intelligence, that he must assume the role of an automaton. All 
that the presiding officer did by his presence was to expedite the 
process. All that he did by his rulings was to expedite the hear- 
ing. He made no final conclusive decisions.*® 


In connection with the fact finding process centered 
around the hearing, the judiciary has approved more 
than the procedure of appointing a presiding officer. It 
has also sanctioned the sifting and analysis by subordi- 
nates of evidence adduced at a hearing.” This practice 
has, at times, formed the basis of charges that the final 


84 Southern Garment Manufacturers Ass’n v. Fleming, supra note 83, at 625, 
626. See also United States v. Standard Oil Co. of California, 20 F. Supp. 427, 
448 et seq. (S. D. Cal. 1937). 

* Southern Garment Manufacturers Ass’n v. Fleming, supra note 83, at 627. 
Note, too, in connection with that portion of the opinion quoted in the text, the 
following statement from the dissenting opinion in Cudahy Packing Co. v. Hol- 
land, 315 U. S. 357, 371, 62 Sup. Ct. 651, 86 L. ed. 895 (1942): “But the func- 
tion of the examiner is not simply ministerial. The role which he fills is 
significant. The very essence of a fair hearing may depend on his conduct.” 

For variations in administrative practice as to the selection and powers of 
presiding officers, the weight attached to their judgments, and their participa- 
tion in the process of making a final decision, see pp. 43-46 and Appendix H 
of the Finat Report oF THE ATTORNEY GENERAL’ s COMMITTEE ON ADMIN- 
ISTRATIVE PrRoceDURE (1941). 

86 Morgan vy. United States, supra note 53; National Labor Relations Board 
v. Biles Coleman Lumber Co., 98 F. (2d) 16 (C. C. A. 9th, 1938); United 
States v. Standard Oil Co. of California, supra note 84; Jn re Jem Yuen, 188 
Fed. 350 (Mass. 1910). 
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decision and order did not represent the independent 
judgment of the officials vested with determinative author- 
ity and the courts have been requested to allow interrog- 
atories to issue to the administrator. An allegation to 
this effect based solely on information and belief is usually 
not enough to overcome the presumption of regularity 
attending official action and justify the issuance of inter- 
rogatories.*’ Without this method of judicial inquiry 
into the mental processes of the administrator, there is no 
means of establishing with certainty that he exercised his 
independent judgment on the issues,“ and even this has 
its limits for this purpose.” But the objection to interrog- 
atories is that they would make of “administrative adju- 
dication . . . an ineffectual farce.” °° Some other device 
must be employed if there is to be avoided the adminis- 
trative paralysis which would be induced by “the incred- 
ible spectacle of long trials in which administrative offi- 
cers are questioned at length on the amount of time which 
they spent in reading the record and what their mental 
attitudes were.” It has been suggested that oral argu- 
ment before the deciding official be made mandatory and, 
also, that the rule of the Morgan case be applied only 
“where the person who issues the order did not himself 
hear the oral argument.” Further, on the ground that the 
administrator need not be more diligent than a judge, 
“the duty resting on the deciding officer might be satisfied, 
if he had considered the argument only and had not per- 
sonally perused the evidence. No one has dared suggest 
that litigants may impeach the decision of judges of inter- 


87 ae ae Company Mfrs. v. National Labor Relations Board, 103 F. (2d) 
953 (C. C. A. 8th, 1939) ; National Labor Relations Board vy. Botany Worsted 
Mills, 105 F (2d) 263 (C. C. A. 3d, 1939) ; Inland Steel Co. v. National Labor 
Relations Board, 105 F. (2d) 246 (C. 3 A. 7th, 1939) ; National Labor Rela- 
tions Board v. Biles Coleman Lumber Co., supra note 86; United States v. 
Standard Oil Co. of California, supra note 84. Compare the ‘following in which 
interrogatories were granted: National Labor Relations Board y. Cherry Cotton 
Mills, 98 F. (2d) 444 (C. C. A. 5th, 1938). 

88 See (1939) 52 Harv. L. Rev. 509; (1936) 36 Cor. L. Rev. 1156. 

89 C. J. Tower and Sons v. United States, supra note 40. 

% Feller, supra note 1, at 663. See, too, that portion of the government’s 
brief in Morgan v. United States quoted j in Gellhorn, op. cit. supra note 5. 
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mediate appellate courts on the ground that they had not 
read the record made before a lower court.” ” 


Discretionary Duties 


Instances in which the subdelegation of authority by a 
department head to subordinate administrative officials 
within the agency have been denied illustrate the appli- 
cation of the principle of the non-delegability of discre- 
tionary duties. While the power of appointment and 
removal has been considered by the Attorney General to 
be discretionary and thus not delegable by the head of 
the department (“... this has always been the prac- 
tical construction of our legislation in this particular.” ”), 
statutes may provide for the appointment of specific offi- 
cials by one other than the departmental Secretary. Thus 
appointments of receivers of national banks have been 
authorized to be made by the Comptroller of the Cur- 
rency, and the constitutional restriction (Article 2, Sec- 
tion 2, authorizing Congress to vest the appointment of 
such inferior officers as it may think proper in the Presi- 
dent alone, in the courts of law, or in the heads of depart- 
ments) is considered to be met by presuming the concur- 
rence or approval of the head of the department.” The 
presumption flows from the fact that the appointing offi- 
cial is required to perform his duties under the general 
direction of the head of the department. 

Recently a broad statement to the effect that “Without 
statutory authority, subordinate officials have no power 
with respect to the duties of an office involving the exer- 
cise of judgment and discretion,” has been made by the 
Circuit Court of Appeals for the Tenth Circuit. In 
the case in point the court denied the power of the Assist- 


91 See generally Feller, supra note 1, at 663 et seq., and (1939) 52 Harv. L. 
Rey. 509, 513. 

9221 Op. Atty. Gen. 355, 356 (1896). 

93 Price v. Abbott, 17 Fed. 506 (C. C. Mass. 1883). To the same effect: 
United States v. Hartwell, 6 Wall. 385 (U. S. 1867) ; Nishimura Ekiu v. United 
States, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. ed. 1146 (1892). 

94 United States v. Watashe, 102 F. (2d) 428, 431 (C. C. A. 10th, 1939). 
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ant Superintendent of the Five Civilized Tribes to ap- 
prove a deed of conveyance of restricted land, holding 
that applicable statutes clearly indicated that Congress 
regard the power to have been vested solely in the Secre- 
tary of the Interior. A general provision that each Indian 
agent shall execute duties not inconsistent with law grant- 
ed no substantive authority to the Assistant Superintend- 
en of the Five Civilized Tribes. The principle of the 
quoted statement of the Circuit Court of Appeals is also 
present in the earlier case of Low Kwai et ux v. Backus.” 
There, although Congress by statute specifically provided 
that the Secretary of Commerce and Labor should satis- 
fy himself as to the grounds for deportability of an alien 
before taking him into custody, the Secretary signed a 
warrant for execution by a commissioner of immigration 
with the instruction: “This warrant should not be exe- 
cuted, however, unless your investigation develops facts 
justifying such action.” The legality of the arrest on 
the basis of this warrant was successfully challenged on 
the ground that the procedure followed left to a subor- 
dinate the power to decide a matter that Congress had 
committed to the Secretary for personal decision. De- 
spite the assertions in these opinions that discretionary 
duties may not be delegated, the decisions are really 
grounded on the fact of an unmistakable legislative intent 
that the powers involved were to be exercised only by 
the head of the department. 


Power to Sign and Issue Subpoenas 


In the light of Cudahy Packing Co. v. Holland” a 
rule that, as between the head of a department and a 
subordinate administrative official, duties involving the 
exercise of judgment and discretion may not be subdele- 
gated is sterile and mechanical. In the Cudahy case the 
Administrator of the Wage and Hour Division attempted 


95 229 Fed. 481 (C. C. A. 9th, 1916). 
96 Supra note 85. 
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to subdelegate his power to sign and issue a subpoena 
duces tecum to a regional director, despite the absence 
in the Fair Labor Standards Act ” of a provision express- 
ly authorizing subdelegation of the subpoena power. 
Thus the question was whether or not there existed an 
implied authority to subdelegate the subpoena power. 
While the court split 5 to 4 on the answer to the question 
—the majority stating “The entire history of the legisla- 
tion controlling the use of subpoenas by administrative 
officers indicates a Congressional purpose not to author- 
ize by implication the delegation of the subpoena 
power’—there was no reference in either the majority 
or minority opinion to the principle of the non-delega- 
bility of discretionary duties. There was, instead, an 
analytical approach which utilized the data of statute and 
administrative practice, extracting from it qualitative 
criteria for the solution of the question, and consequently 
examining the characteristics of the subpoena power and 
the requirements and incidence of its exercise in the light 
of their appropriateness as guides to legislative intent in 
the matter of its subdelegation. In the language of the 
majority opinion: 
Unlimited authority of an administrative officer to delegate 
the exercise of the subpoena power is not lightly to be inferred. 
It is a power capable of oppressive use, especially when it may be 
indiscriminately delegated and the subpoena is not returnable 


before a judicial officer. Under the present Act, the subpoena 
may, as in this case, be used to compel production at a distant 


97 52 Stat. 1060 (1938), 29 U. S. C. § 201 et seq. Section 9 of the Act incor- 
porated by reference the subpoena provisions of Sections 9 and 10 of the Fed- 
eral Trade Commission Act (38 Stat. 717, 722, 723). These provisions con- 
fined the power to sign and issue subpoenas to the Commission and to its indi- 
vidual members. The majority of the Court could find no statutory authoriza- 
tion for the subdelegation of the subpoena power either in these provisions or 
(because of its legislative history) in Section 4(c) of the Fair Labor Standards 
Act, which section provided that “The principal office of the Administrator shall 
be in the District of Columbia, but he or his duly authorized representative may 
exercise any or all of his powers in any place.” In addition, the majority was 
of the opinion that the authority to subdelegate the subpoena power could not be 
inferred from Section 11 of the Fair Labor Standards Act empowering the 
Administrator, through designated representatives to gather data and make 
investigations authorized by the Act. The majority found such basic differences 
between the coercive and potentially oppressive subpoena power and the less 
burdensome power of the Administrator to gather data and make investigations, 
that it held the former to be outside the scope of the latter. 
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place of practically all of the books and records of a manufactur- 
ing business, covering considerable periods of time. True, there 
can be no penalty incurred for contempt before there is a judicial 
order of enforcement. But the subpoena is in form an official 
command, and even though improvidently issued it has some 
coercive tendency, either because of ignorance of their rights 
on the part of those whom it purports to command or their nat- 
ural respect for what appears to be an official command, or 
because of their reluctance to test the subpoena’s validity by liti- 
gation. All these are cogent reasons for inferring an intention 
of Congress not to give unrestricted authority to delegate the 
subpoena power which it has in terms granted only to the respon- 
sible head of the agency.** 


The dissenting opinion, in addition to holding the sub- 
poena power to be the concomitant of the power to investi- 
gate and viewing the power to issue subpoenas (like the 
power to conduct hearings) as an intermediate step in 
administrative procedure, relied upon “the wide range 
of duties imposed upon him (the administrator), the vast 
extent of his territorial jurisdiction, and the large number 
of investigations required for the enforcement of the 
Act.” In this context the dissent resorted to the require- 
ments of practicable administrative procedure: 


It would seem that his (the Administrator’s) functions in this 
regard must of necessity largely lie in the formulation of a gen- 
eral policy which is to govern the exercise of the subpoena power. 
He has formulated that policy. The instructions to his subordi- 
nates direct a discriminating and sparing use of the subpoena 
power, a restriction of the scope of subpoena duces tecum, and 
a regard for the convenience of those whose records are sought. 
Delegation is a matter of degree. An authority need not be 
delegated completely or not at all. It is sufficient that the Ad- 
ministrative Officer supervise and direct the execution of his 
duties. So far as the subpoena power is concerned, it would 
seem that the administrator has satisfied all statutory demands 
in this situation by his selection of the limited group which can 
issue subpoenas, by formulating the policy to guide them, and by 
ratifying a subpoena issued by his subordinate.® 


Quasi-Legislative Authority 


The courts have consistently regarded as invalid at- 
tempts by the head of a department to subdelegate quasi- 


88 Supra note 85. at 363. 
99 Td. at 368-369. 





SUBDELEGATION OF ADMINISTRATIVE AUTHORITY 177 


legislative authority vested in his office to subordinate 
departmental officials. The stand of the courts against 
the subdelegation of quasi-legislative authority was fore- 
shadowed in an opinion of the Attorney General.” ex- 
ploring the extent to which the Secretary of the Treasury 
could devolve upon the Director of Customs (a position 
established by statute but the duties of which were left 
to the discretion of the Secretary) powers imposed by 
law upon the office of the Secretary. 

It has not been persuasive to the courts, in their review 
of the exercise of quasi-legislative authority by subordi- 
nate employees to whom such authority has not been 
expressly delegated by the legislature, that such an em- 
ployee may at the time have been the temporary incum- 
bent, in an acting capacity, of a responsible office, appoint- 
ment to which would require Presidential approval and 
Senatorial confirmation, whose responsibilities would 
under certain circumstances include the performance of 
quasi-legislative duties on behalf of the head of the de- 
partment.’ In the case in point there was nullified a 
finding under Section 201 (a) of the Anti-Dumping Act 
of 1921 made by the Chief Clerk of the Treasury Depart- 
ment who, at the time, was serving as “Acting Assistant 
Secretary.” In support of its decision the majority of the 
court reasoned, first, that Congress did not intend that 
such authority should extend to a chief clerk, regardless 
of the capacity in which he was acting; second, that the 
authority of a chief clerk as defined in applicable statutes 
did not include the authority conferred upon Assistant 
Secretaries, and did not by its terms overcome the legisla- 
tive intent referred to; and, third, that the power of the 

100 35 Op. Att’y Gen. 15 (1925). The Attorney General concluded that, de- 
spite the broad power of the Secretary to regulate the operations of his depart- 
ment and to distribute duties among his subordinates, he could not subdelegate 
those duties which “under some other provision of law seem to require in their 
performance judgment and discretion of the Secretary or some other officer.” 
Included within these duties was “The making of regulations . . . designed to 
have the force of law, to be binding upon the public, and to be recognized and 


enforced by the courts. . . .” (at 20-21) 
101 United States v. William Prym of America, Inc., supra note 40. 
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head of a department to prescribe regulations for the 
government of his department did not authorize the 
broadening of the duties of a chief clerk to make them 
coextensive with those of an Assistant Secretary. ‘The 
dissenting justice argued that there was a distinction be- 
tween the findings required by the statute (which admit- 
tedly the Secretary must do) and their mere publication 
(which could be subdelegated) , and that the Chief Clerk 
did no more than sign the official notice making public 
the findings of fact. 

Where a statute requires a finding, the failure of the 
head of the department to make it in requisite detail is 
considered by the courts an attempted subdelegation of 
authority. Here again the illustration involves Section 
201 (a) of the Anti-Dumping Act of 1921. The Secre- 
tary of the Treasury made a finding with respect to the 
importation of “rugs from Canada” and stated in the 
order containing the finding that the special agent in 
charge at New York would furnish any further descrip- 
tion of this particular merchandise. Pointing out that 
an exercise of discretionary power was involved, the court 
said: 

We do not think the Secretary had the authority to delegate 
to a special agent the right to designate the kind or class of 
merchandise to which the anti-dumping duty should apply. Con- 
gress intrusted to the Secretary the responsible duty of desig- 
nating certain imported merchandise as being subject to such 
duties. Since it imposed this responsible duty on the Secretary, 
he is without power to delegate it to a speical agent. The facts 
here suggest the necessity for the application of the maxim 
delegata potestas non potest delegari—a delegated authority can- 
not be redelegated . . . Here Congress delegated to a high 
executive officer the responsible duties of making an investiga- 
tion, determining the facts, and promulgating the same, in refer- 
ence to a very important financial matter, and for him in turn 


to redelegate the same is a failure to comply with the mandate 
of the legislature. . . .*° 


That the legislative mandate must be followed, so that 
the head of the department must act if Congress has so 


102 C, J. Tower & Sons v. United States, supra note 40, at 426. 
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specified in the applicable statute, regardless of the fact 
that the regulations to be promulgated may deal with 
administrative minutia, is seen in the case of United 
States v. Gilson Bros.’ ‘There the statutes involved pro- 
vided that not less than one package of every invoice and 
not less than one package of every ten packages of mer- 
chandise should be designated for opening and examina- 
tion for appraisement, unless the Secretary of the Treas- 
ury, from the character and description of the merchan- 
dise, was of the opinion that the examination of a less 
proportion of packages would amply protect the revenue 
and by special regulation permitted a less number of 
packages to be examined. The Secretary authorized the 
collector of customs of New York, who had submitted a 
report as to the necessity for the exemption with respect to 
a selected list of commodities, to examine less than one 
package in ten whenever, in the opinion of the collector 
of customs, the circumstances justified such action. An 
assessment of duty based upon such an examination was 
challenged as invalid, and the court sustained the chal- 
lenge, saying: “The opinion and judgment of the Secre- 
tary, which is a prerequisite to the issuance of a special 
regulation, is a power that, in our opinion, could not be 
delegated to the collector of the port of New York.” *” 


SUBDELEGATION AS BETWEEN SUBORDINATE DEPARTMENT 
OFFICIALS 


Judicial denials of the validity of specific subdelega- 
tions of authority as between subordinate administrative 
officials involve statutory provisions establishing a proce- 
dure at variance with that adopted by the administrative 
officials. In an early case*’’ the court held invalid an 
attempt by the Board of Commissioners of Emigration to 
subdelegate its powers to a committee composed of per- 


108 20 C. C. P. A. 117 (1932). 


104 Jd. at 122. The court relied upon the principle of the cases cited in notes 
101 and 102, supra. 


105 Jy re Murnane, 39 Fed. 99 (C. C. S. D. N. Y. 1889). 
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sons not members of the Board. The power of the Board 
to execute its functions with respect to immigrants 
through and with the assistance of persons whom they 
might appoint was considered as “not to be construed as 
authorizing them to delegate to any persons other than 
themselves the important functions—quasi-judicial in 
their character—which are by that act confided to 
them.” *** Ina later case,’”’ also involving immigration 
procedure, the action of a board of special inquiry in 
treating a medical officer’s certificate as conclusive was 
adjudged to take from the board its statutory power of 
final decision and result in giving it to the inspecting 
medical officer, an effect which denied the fair hearing 
which the board was by law required to give. While 
sheer necessity made it essential that great weight be given 
the certificate of the medical officer, it did not overcome 
the implied requirement of the exercise of independent 
and final judgment by the board of special inquiry in con- 
nection with the hearing for which the law made pro- 
vision. 

More recently *”* the courts were called upon to decide 
whether a section of the Tariff Act of 1913 permitting an 
importer to amend his entry to make market value 
changes between the time of the filing of the entry and 
the time when the invoice or merchandise comes to the 
observation of the appraiser meant what it said. The 
controversy arose from the fact that an importer was 
denied leave to amend his invoices after they had come 
under the observation of the customs examiner, on the 
ground that this was equivalent to coming under the ob- 
servation of the appraiser before application to amend 
was made. To support this procedure the government 
relied squarely upon administrative expediency, arguing 
that the examiner was the eyes, hand and voice of the ap- 


108 


106 Toc, cit. See also as to the non-delegability of judicial functions, West 
Leechburg Steel Co. v. United States, 40 F. (2d) 131 (Ct. Cl. 1930). 

107 Billings v. Sitner, 228 Fed. 315 (C. C. A. Ist, 1915). 

108 MacMillan Co. v. United States, 11 Ct. Cust. App. 466 (1923). 
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praiser. But the court held the demands of administra- 
tive expediency overbalanced by the express terms of the 
statute and a legislative history manifesting a Congres- 
sional intent hostile to the procedure adopted by the ad- 
ministrator.’”” This is also the primary basis of the deci- 
sion in Dunn v. United States,"° in which a deputy clerk 
of the court was disqualified from preparing names from 
which grand and petit jurors would be selected. On this 
ground, and keeping in mind the subordination of the 
administrative to the legislative which is traditional in 
the United States, the correctness of these decisions can- 
not be gainsaid. 

In the two instances in which the judiciary has sus- 
tained the subdelegation of authority as between subordi- 
nate administrative officials, there has not been present 
the factors of quasi-judicial action or contrary legislative 
intent which are so persuasive to the courts. As to a 
mere ministerial act, such as the signing of a tax waiver, 
it may be performed by one other than the official desig- 
nated in the act if it is done at the direction of the latter, 
and this direction will be presumed.” But apart from 
such acts, and in the absence of the factors alluded to 
above, administrative necessity will legitimatize such 
subdelegation of authority as may be required to dis- 
charge the business of the agency. Here the courts recog- 
nize that “it would be quite impracticable to conduct the 
machinery of government unless, under supervision and 
with appropriate delegation, officials lower down the line 
were empowered to exercise authority on behalf of the 
higher officials when so directed.” ** In these instances, 
consequently, the official designated in the statute has only 


109 Compare United States v. Savings Bank, 104 U. S. 728, 26 L. ed. 908 
(1881), in which it was held that lodging an appeal for a tax refund with the 
proper collector of internal revenue, for transmission to the Commissioner of 
Internal Revenue in the usual course of business, is in legal effect the presen- 
tation of it to the Commissioner. 

110 238 Fed. 508 (C. C. A. 5th, 1917). 

111], J. Christopher Co. v. Comm'r, 55 F. (2d) ” $e 4 D. C. 1931). 

112 The City of Harvard, 52 F. (2d) 461, 462 (S. D. N. Y. 1930). 
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a nominal responsibility to perform the act in question. 
So, to illustrate, an immigration inspector may, pursuant 
to a departmental regulation, act on behalf of the Com- 
missioner of Immigration and serve notices to detain 
aliens on board a vessel, although it is the latter official 
that is referred to in the statute authorizing the notices 
directing detention.’* 


Sub-subdelegation 


In the light of administrative practice under present 
war legislation, the power of one to whom authority has 
originally been subdelegated to, in turn, redelegate that 
authority to still another is of increasing importance. 
Most readily disposed of is the sub-subdelegation of the 
performance of duties characterized as ministerial, such 
as the manual act of affixing a signature in evidence of 
the approval of the official who exercised whatever discre- 
tion was involved in the case."** The ministerial act of 
signing may even be done by one not expressly authorized 
to do so by the official whose name must appear on the 
document, since the employee to whom the latter sub- 
delegated authority for this purpose may, in his discre- 
tion, sub-subdelegate it to another."° The matter is thus 
treated as one of internal office management. 

The rule as to sub-subdelegation is much stricter when 
an executive officer must act as an agent of the President. 
It was held that the Secretary of War could not sub-sub- 
delegate the statutory power of the President to assign 
military officers to staff duty."* And the Attorney Gen- 
eral has denied the power of the Acting Attorney General 
and Acting Secretary of Labor to exercise for their respec- 
tive principals authority vested in the latter during the 
absence of the President from Washington.” 


118 ae. cit, Accord: Lloyd Roya! Belge Societe Anonyme v. Elting, supra 
note 35. 

114 31 Op. Att'y Gen. 349 (1918). 

115 Fleitmann v. Burnett, 65 F. (2d) 176 (App. D. C. 1933); Fleitmann v. 
Burnett, 65 F. (2d) 178 (App. D. C. 1933) (signing of a tax waiver). 

116 Truitt v. United States, supra note 12. 

117 37 Op. Att’y Gen. 576 (1934). 
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Where there is express power to subdelegate, may there 
be a subdelegation of the delegated power to subdele- 
gate? An affirmative answer was given in ‘Kahn v. Gar- 
van.” When in another case the question was later raised 
in the Supreme Court, the decision was that there had 
been no sub-subdelegation of authority.“* The Court 
approached the probiem in terms of the requirements of 
personal action, reasoning that the official involved had 
exercised the discretion subdelegated to him by the Pres- 
ident. When the express terms of a statute permit the 
subdelegation of authority to a department or agency, as 
distinguished from a specific officer, it is reasoned that the 
legislature has by implication sanctioned the practice of 
sub-subdelegation of authority.” Interpretation of a 
statutory provision authorizing subdelegation by the Pres- 
ident in conformity with any rules or regulations which 
he may prescribe is the core of the controversy in the pre- 
viously cited United States v. Turner Dairy Company. 


118 263 Fed. 909 (S. D. N. Y. 1920). 

119 United States v. Chemical Foundation, supra note 6. 

120 United States v. Bareno, supra note 6; 40 Op. Att’y Gen. No. 53 (1942). 
The opinion in the Bareno case makes certain that there exists an unbroken 
chain of command. The sub-subdelegation of administrative authority can 
clearly be justified where power is organized in a hierarchical pyramid and each 
superior is responsible for the acts of his subordinates. But what of sub-sub- 
delegations of authority by one agency to another? See, for example, United 
States v. Randall, 50 F. Supp. 139 (E. D. N. Y. 1943), aff'd 140 F. (2d) 70 
(C. C. A. 2d, 1944). 

121 This provision of Title III of the Second War Powers Act (56 Stat. 177 
(1942), 50 U. S. C. app. § 633, subsection (a) (8) reads: “The President 
may exercise any power, authority, or discretion conferred on him by this sub- 
section (a), through such department, agency, or officer of the Government as 
he may direct and in conformity with any rules or regulations which he may 
prescribe.” 

Authority was subdelegated to the Secretary of Agriculture by Executive 
Order 9280 (7 Fed. Reg. 10,179). This authority was transferred to the War 
Food Administrator by Executive Orders 9322 (8 Fed. Reg. 3807) and 9334 
(8 Fed. Reg. 5423). Provision for sub-subdelegation is contained in these 
orders. 

Other arguments can be advanced apart from those directed to the meaning 
of the quoted provision. Departmental appropriation hearings permit the con- 
tention that there has been Congressional ratification of an administrative con- 
struction of the statute. (See Hearings on H. R. 4443, Subcommittee of Com- 
mittee on Appropriations, House of Representatives, 78th Cong., 2nd Sess. 
(1944) p. 844; Senate Hearings, p. 17). It is also possible to contend (as in 
United States v. Chemical Foundation, supra) that the War Food Administrator 
had personally executed the authority subdelegated to him by the President. This 
is based on the fact that the challenged action of the Director of Food Distri- 
bution was within the limits of and supplementary to a primary and detailed 


5 
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The provision has already been construed to permit the 
President to subdelegate to one agency, coincident with 
the grant to it of substantive powers, the discretion to 
utilize another agency for the execution of those powers.’* 


CRITIQUE AND CONCLUSIONS 
Subdelegation and Political Responsibility 


The presumption that the acts of heads of departments 
and Assistant Secretaries are authorized by the President 
and the Secretaries of the executive departments respec- 
tively is in effect recognition of the fact that the latter 
assume responsibility for the acts of the former. The pre- 
sumption has not been applied to sustain the acts of subor- 
dinates lower in the administrative hierarchy than Assist- 
ant Secretaries. Only once has this reasoning been 
brought forward to sustain an argument of implied power 
to subdelegate authority to a departmental subordinate 
(regional administrator.), and that was in the dissenting 
opinion of Cudahy Packing Co. v. Holland where Mr. 
Justice Douglas said: “At least we should assume that 
where the Administrator seeks enforcement of the sub- 
poena and stands behind his subordinate who has issued 
the subpoena, the subpoena is as much the Adminis- 
trator’s as if he had signed it. Cf. Norris v. United 
Phen 

But as between officers like Assistant Secretaries and 
subordinate administrative officials of an executive de- 
partment there are sharp differences in status. It is not 
customary for these subordinates to occupy positions es- 
tablished by statute or for their appointment to be made 
by the President, by and with the advice and consent of 
the Senate. Nor is it to be expected, in view of this, that 
administratively they would stand in a direct and imme- 


pattern of allocation control for milk and cream established through an order 
a by the War Food Administrator personally. See 8 Fed. Reg. 12,426, 
13,371 


122 United States v. Randall, supra note 120. 
1283 Cudahy Packing Co. v. Holland, supra note 85, at 370-371. 
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diate relation to the department head, substituting for 
him in his absence and otherwise assuming on his behalf 
responsibility for some portion of the duties vested in the 
head of a department. ‘These are, rather, characteristics 
of the positions of Assistant and Under Secretaries, and 
they provide the foundation for the principles that the 
acts of these officers are really the acts of the head of the 
department. Together with this principle they justify 
a liberal attitude with respect to the implied power of a 
department head to subdelegate authority to the incum- 
bents of these positions. 


Subdelegation of Ministerial and Discretionary Duties 


As between the President and the heads of the execu- 
tive departments, and as between the latter and Assistant 
Secretaries, the oft repeated rule that ministerial duties 
may be subdelegated while discretionary duties may not 
is both meaningless and irrelevant. With respect to the 
former, the power to subdelegate is implied on the theory 
that, in the exercise of his executive power, the President 
speaks and acts through the heads of the several depart- 
ments—in relation to subjects which appertain to their 
respective duties. With respect to the latter, the power 
to subdelegate is based on a statutory provision requiring 
an Assistant Secretary to perform such duties as the head 
of the department may prescribe. In neither of these sit- 
uations is it appropriate to apply the rule that the sub- 
delegability of a particular responsibility depends upon 
whether it is ministerial or discretionary. The rule is 
out of joint with the conceptual foundations of the deci- 
sions concerned with instances of subdelegation of admin- 
istrative authority in which the foregoing officials are in- 
volved. It is also inappropriate in the light of the status, 
method of appointment, and executive responsibilities of 
these officials, and of the administrative relation that must 
be expected to exist between them and their respective 
principals as illustrated by the presumption that the latter 
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directed the acts of the former. And even with respect 
to departmental subordinates appointed by the head of 
the department and required by statute to perform such 
duties as he may prescribe, the rule has been adjudged 
to be of no value: 


Bearing in mind the enormous field covered by the activities 
of the Treasury Department, and the futility of applying to its 
operations any principle based upon the theory that every duty 
imposed upon, or power vested in the Secretary, which requires 
the exercise of judgment or discretion, must be performed by him 
personally, I think we must conclude that statutes empowering 
the Secretary to make regulations for the distribution and per- 
formance of the business of the Department, and providing for 
the appointment of subordinates of the Secretary to perform such 
duties as may be prescribed by him, express a Congressional 
intent to allow the Secretary to delegate to these subordinates 
any duties except those which, under other statutes, require in 
their performance the personal judgment of the Secretary him- 
self or of some other official.’** 


Different considerations apply to the subdelegation of 
authority as between department heads and other subor- 
dinate administrative officials of their respective depart- 


ments and as between one administrative subordinate and 
another. Turning first to subdelegation in the context of 
the latter relationship, since it is the subordinate details 
of administration that are usually involved, once it is 
determined by interpretation of the statute that there is 
no clear legislative intention to deny the power to subdele- 
gate the authority in question—and the express terms of 
the statute should not by themselves be conclusive in every 
instance as to this point—considerations of administrative 
expediency should be paramount. And more than this, 
under these circumstances a conclusion drawn by the ad- 
ministrator, after an analysis of what is required for the 
execution of his responsibilities, that subdelegation is 
necessary should be left within his exclusive and final dis- 
cretion. 

The issue of legislative intent is also basic in connection 
with the subdelegation of authority by a department head 


124 35 Op. Att'y Gen. 15 (1925). 
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to a subordinate administrative official. An implied pow- 
er to subdelegate can exist only where the intent of the 
legislature is clearly not to the contrary or, at the least, 
inconclusive. Even a so-called ministerial duty may not 
be subdelegated if there is proof of a legislative intention 
to this effect. Once it has been determined that the legis- 
lature has not forbidden subdelegation of a particular 
authority, the opportunity is present for the application 
of various criteria to determine whether or not the power 
to subdelegate that authority may be inferred. In view of 
the variety of considerations that in each instance can be 
brought to bear on the problem, the judiciary at this point 
has devolved upon it the task of determining the weight 
to be given to the administrators’ claim for implied power 
to subdelegate authority; of determining, in other words, 
the relative weight to be accorded the factors of adminis- 
trative convenience, necessity and efficiency. Judicial 
inquiry should not be foreclosed by deciding that a par- 
ticular authority is discretionary and thereby inherently 
incapable of being subdelegated. 

Illustrations can be given of criteria that already have 
been evolved by the courts for determining when conclu- 
sive weight is to be accorded the administrative consider- 
ations prompting a subdelegation of authority. In United 
States v. Odeneal,’” in which an authorization to publish 
an advertisement was involved, the inter-official or intra- 
departmental relationship of the parties was determina- 
tive. The exercise of intermediate administrative pro- 
cesses which involve the making of no final, conclusive 
decisions, but which expedite the making of such decisions 
by the agency head with respect to the substantive issues 
entrusted to his judgment, is the criterion that lies at the 
basis of the opinion of the courts that the administrator 
possesses an implied power, exercisable at his discretion, 
to appoint a subordinate to serve as presiding officer at a 


123 Supra note 81. See also, United States v. Warfield, 170 Fed. 43 (C. C. 
A. 4th, 1909). 
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hearing. The failure to apply this criterion to the power 
to sign and issue subpoenas constitutes the foundation of 
criticism levelled at the majority opinion in the Cudahy 
case.*** Nevertheless, though a procedural device, an 
appraisal of the characteristics of the subpoena power and 
of the consequences to private persons that may attend its 
exercise provides reason enough to support its being dis- 
tinguished from the power to preside at a hearing. The 
nature and characteristics of the authority which the ad- 
ministrator seeks to subdelegate is of the utmost signifi- 
cance in the eyes of the court.’” 

Despite what has so far been said, there nevertheless 
are times when it would appear appropriate to apply the 
concept of ministerial duties to a problem of subdelega- 
tion of authority. There are acts, like the signing of a 
tax waiver, whose performance requires no appreciable 
amount of judgment and whose exercise endangers no 
private rights. That a statute designates a particular 
official to execute them should not be binding on the 
administrator. There are, in addition, acts which have 
been partly executed so that only a modicum—if any— 
of residual discretion remains to be subdelegated. To 
draw and conclude a contract putting into effect terms 
already agreed upon is an example. Still another is the 
signing of notices of one sort or another in situations in 
which it is clear that the subordinate is serving merely as 
the hand of the official required by the statute to issue a 
particular communication. 


Subdelegation of Quasi-judicial and Quasi-legislative 
Duties 


Except as between department heads and Assistant Sec- 
retaries, the characterization of an act as quasi-judicial 


126 See the dissenting opinion of Mr. Justice Douglas, supra note 123. See 
too, Pike & Fisher, Power of Administrative Official to Delegate the Issuance 
of Subpoenas, ADMINISTRATIVE LAw (Current Text) § 44c16. 

127 See, for example, Nolde and Horst Co. v. Helvering, supra note 42, and 
Botany Worsted Mills v. United States, 278 U. S. 282, 49 Sup. Ct. 129, 73 L. 
ed. 379 (1929). 
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has barred its subdelegation. The exception is due to 
the refusal of the courts to narrow by interpretation the 
scope of the statutory provisions requiring Assistant Sec- 
retaries to perform such duties as the heads of depart- 
ments may prescribe. Traditionally judicial action is 
personal action and in all probability this is what lies 
behind the prohibition of the subdelegation of authority 
characterized as quasi-judicial. But we are dealing with 
executive departments and agencies which “presupposes 
the organization of a staff of experts acting under respon- 
sibility to an official chief.”*** In this framework, sub- 
delegation is a question of administrative discretion and 
the search is for criteria to determine when the official 
vested with determinative authority must, as a matter of 
fact, act personally rather than delegate the administra- 
tive determination. The limitations of personal action 
are such that it is only “appropriate where a case is care- 
fully prepared in advance, where the vigilance of repre- 
sentatives of adverse interests may be depended on by the 
ruling authority, and where attention may be centered on 
a definite issue calling for professional judgment. In 
the absence of these conditions, personal action is inferior 
to delegated action, and will tend to be either perfunctory 
or arbitrary.’ Projected against the foregoing, the deci- 
sion in Runkle v. United States **° is correct, but the rule 
to which it has given rise—namely, that judicial duties 
may not be subdelegated—is correct only insofar as the 
execution of the particular act sought to be included with- 
in its scope follows a form in which the above considera- 
tions are present. 

Still another factor must be taken into account, how- 
ever, and this is the principle that the heads of depart- 
ments are the authorized assistants of the President in the 
performance of his executive duties. United States v. 


128 Freund, supra note 1 at 33. 

129 Jd. at 35. 

130 See note 8 supra. Compare the facts of West Leechburg Steel Co. v. 
United States, supra note 106, which cites the Runkle case as authority. 
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McIntosh falls within this principle despite the fact that 
it also deals with a power judicial in nature (determina- 
tion of just compensation for land taken for public use). 
The concept of the President as administrative chief gives 
rise to the latter principle.’ The limits of this concept 
must be established to determine whether or not a par- 
ticular power vested in the President may be subdelegated 
to the head of a department. It is only with respect to 
acts characterized as executive or administrative in nature 
that the courts have held that the heads of departments 
may act for the President in the regular course of busi- 
ness. The performance of these acts may give rise to 
activity quasi-legislative or quasi-judicial in form, but this 
has not precluded their being subdelegable.*” In the last 
analysis, to determine whether the authority to subdele- 
gate a particular power may or may not be inferred re- 
quires a divination of legislative intent on this point. The 
nature of the power involved, the subject matter with 
which it deals, the rights and parties affected, the respon- 
sibilities and status of the administrator and the reason- 
ableness of the burden imposed upon him provide guid- 
ance for this purpose. 

As between department heads and subordinate admin- 
istrative officials, the decisions indicate clearly that quasi- 
legislative authority may not be subdelegated. Insofar as 
this involves the issuance of regulations designed to have 
the force of law, to affect the rights of private citizens 
and to be binding upon them, and to be recognized and 
enforced by the courts, there can be no quarrel with the 
literal acceptance by the courts of the statutory language 
imposing the duty of issuing such regulations on the head 
of the department. Insofar, however, as the regulations 


131“The vesting of the executive power in the President was essentially a 
grant of power to execute the laws. But the President alone and unaided could 
not execute the laws. He must execute them by the assistance of subordinates. 
This view has since been repeatedly affirmed by this Court. ...” Myers v. 
United States, 272 U. S. 52, 117, 47 Sup. Ct. 21, 71 L. ed. 160 (1923). 

132 See, for example, Davis v. Woodring and Maxwell v. United States, both 
supra note 14. 
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authorized to be promulgated involve only technical and 
procedural details of administration—as in the case of 
United States v. Gilson Bros. there appears to be no 
ground for a blanket prohibition against the power to 
subdelegate the issuance of such regulations. Here it is 
a question of the locus of the requisite expertness in the 
department and a question of the responsibilities appro- 
priate to a high executive officer such as the head of a 
department. 

While there is no conclusive decision on the matter, as 
between the heads of departments and Assistant Secre- 
taries prevailing opinion is against the power of the for- 
mer to subdelegate the authority to issue regulations 
which have the force of law and bear upon the rights or 
conduct of private citizens. To reach this conclusion it 
is necessary to limit the effect of those general provisions 
empowering the heads of departments to require Assistant 
Secretaries to perform such duties as they may pre- 
scribe.” For this purpose there must be found either 
some internal limitation inherent in the language of such 
provisions or a restriction upon its express terms spring- 
ing from an external source. As to the former, there has 
as yet been no qualification of the language employed in 
Robertson v. Baff to repudiate the argument that such a 
provision should be construed to permit the subdelegation 
of administrative, but not of judicial duties. Under this 
language, the duties which the head of a department may 
subdelegate to an Assistant Secretary are those “to which 
in his judgment he could not give proper personal atten- 
tion... .”*** Such an interpretation preserves the dis- 
tinction which statute and administrative practice recog- 


133 See 39 Op. Att’y Gen. 541, 543 (1939). 

134 Robertson v. Baff, supra note 34 at 915. See too, the argument in United 
States v. Adams, supra note 38, at 350-351, as to the authority of an assistant 
secretary of the Treasury. 

By this logic, the decision to subdelegate would rest in the discretion of the 
department head and administrative considerations would be controlling. For 
a good idea of the weight of the burden imposed on the heads of administrative 
agencies, see FinaL Report, op. cit. supra note 1 











192 THE GEORGE WASHINGTON LAW REVIEW 


nize between Assistant Secretaries and other administra- 
tive subordinates. The restrictions upon the subdelegation 
of quasi-legislative authority must therefore be found in 
some external source. This has been done by examining 
the individual statute delegating to the head of a depart- 
ment a particular bit of quasi-legislative power for evi- 
dence of the intent of the legislature with respect to the 
subdelegation of that power. Each statute may thus oper- 
ate as a limitation upon or exception to the general grant 
of power to the department head to require an Assistant 
Secretary to perform such duties as he may prescribe. In 
practice the case by case examination of each statute which 
is implied by the foregoing has been giving way to the flat 
assertion that the power vested in a department head to 
make regulations designed to have the force of law, to be 
binding upon the public, and to be recognized and en- 
forced by the courts requires his personal action. 


Subdelegation and the Requirement of Personal Action 


Where subdelegation is not possible, the administrator 
must act personally and a question then arises as to how 
much of a burden the requirement of personal action im- 
poses upon him. This, in turn, is dependent upon the 
meaning of personal action in terms of the participation 
demanded of the administrator to satisfy the requirement 
As to this problem, an opinion of the Attorney General 
has stated : 


A source of perplexity, however, when attempting to apply 
past precedents in matters such as this, arises from the fact that 
the words employed (“‘delegate,” “personal action,” “approve,” 
etc.), being susceptible of varying shades of meaning, are not 
always accurately indicative of the author’s precise intention. 

Perhaps we may assume that when Congress conferred upon 
the Secretary of Commerce the authority to remit or instigate 
fines, penalties, and forfeitures [under the Tariff Act of Sep- 
tember 21, 1922] it contemplated that he would take some “per- 
sonal action” in the matter and did not contemplate that he would 
merely turn the whole task over to a subordinate and give it no 
further thought. However, as between such bold and unre- 
stricted “delegation” and personally examining, weighing and 
disposing of each and every application—an impossibility in 
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view of the many applications and the Secretary’s many other 
duties—there is “quite a range.” 

If the Secretary, having examined and disposed of one appli- 
cation, should direct a responsible subordinate to make the same 
disposition of others of like character, I cannot doubt that this 
would come within the most exacting view concerning the Secre- 
tary’s duty; and there would be no difference in principle if the 
Secretary should merely indicate to the subordinate a rule, or 
rules, to be followed in their disposition . . . The searching out 
and applying of such precedents is, necessarily, the duty of a 


subordinate. 
* oa ca 


The theory underlying the vesting in an executive officer of 
numerous duties, varying in importance, is not that he will per- 
sonally perform all of them, but rather that he will see to it 
that they are performed, the responsibility being his and he being 
chargeable with the result. The accomplishment of this is one 
of the highest responsibilities of an executive and there is not, 
and in reason cannot be, any set formula by which it is to be 
done.*** 


In the dissenting opinion in the Cudahy case the stand- 
ard put forth was that what the administrator must do 
by way of personal act was to satisfy “all statutory de- 


mands” inherent in the particular situation. “Delegation 
is a matter of degree. An authority need not be delegated 
completely or not at all. It is sufficient that the adminis- 
trative officer supervise and direct the execution of his 
duties.”” Here, as in the opinion of the Attorney General, 
there is a clear inference that more than one administra- 
tive procedure may comply with the requirement of 
personal action, provided it stops short of complete non- 
participation on the part of the administrator. 
Administrative practices with respect to the signing and 
issuance of subpoenas in connection with an investigation 
will serve as an illustration.*° The administrator may 
(1) both sign and authorize the issuance of each sub- 
poena; (2) sign subpoenas in blank and leave their issu- 
ance to the discretion of selected subordinates; (3) sign 


135 Supra note 133 at 545-546. 

136 For detailed information, see Appendix K, Procedure for Issuance of 
Subpoenas, FINAL Report OF THE ATTORNEY GENERAL’S COMMITTEE ON ADMIN- 
ISTRATIVE ProcepuRE (1941). 
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and issue a subpoena only after one issued and signed by 
a subordinate is disregarded by the person to whom it was 
directed; (4) leave both their signing and issuance to 
subordinates, with his participation limited to the formu- 
lation of general policies governing the exercise of the 
subpoena power. Which of these practices satisfies the 
requirement of personal action on the part of the admin- 
istrator as concerns the signing and issuance of subpoenas 
duces tecum? 

There is no doubt as to the first procedure as it provides 
for no subdelegation of any authority whatsoever. It rep- 
resents the maximum of participation in the process by 
the administrator. The third procedure is pure subter- 
fuge, and as the only subpoena that the courts will be 
asked to enforce will be one signed and issued by the ad- 
ministrator, no issue of subdelegation of authority can 
arise. The validity of the subdelegation of authority pro- 
vided for by the fourth procedure was recognized by only 
a minority of the Supreme Court in the Cudahy case. The 
nub of the problem lies in the implications of the second 
procedure. While in a footnote the majority opinion in 
the Cudahy case noted the existence of such a procedure, 
it did not comment upon its validity. But the minority 
opinion did discuss this procedure on the basis of its being 
all that could possibly be demanded of the administrator 
once it was decided that personal action on his part was 
necessary in connection with the issuance of subpoenas: 

The problem of enforcement is intricate and exacting. If the 
Administrator must issue subpoenas, it seems hardly likely that 
he can do anything but sign them in blank. If he tried to do 
anything but formulate the general policy to govern the exercise 
of the subpoena power, he could perform little more than minis- 
terial acts. Certainly he cannot be expected to relieve his region- 
al offices of all questions as to where hearings shall be held, what 
documents are necessary for a hearing, what asserted violations 
should be investigated, which employer will make full and free 
disclosure, which will act only under the compulsion of a sub- 
poena, and similar minutiz of daily administration. The Admin- 


istrator in Washington can hardly exercise an independent judg- 
ment as to what the range or course of a particular investigation 
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should be in remote Alaska or Puerto Rico. At least he cannot 
do so unless the processes of law enforcement are to come to a 
standstill. Yet those matters control the nature, scope and con- 
tent of subpoenas issued. Such functions must of necessity rest 
largely with the investigating and enforcement representatives 
of this kind of an administrative agency.'** 


The issues implicit in the foregoing as regards sub- 
poenas are the issues implicit in the practice suggested by 
the Attorney General of confining subordinates within 
the limits of established administrative precedents, a sug- 
gestion acted upon by some administrative agencies.” If 
personal action (in some form or other) on the part of 
the administrator is essential, what will such action con- 
tribute to the process in which the administrator must 
participate? To the minority justices in the Cudahy case, 
the alternative to a denial of the power to subdelegate 
authority with respect to subpoenas is the signing of sub- 
poenas in blank by the administrator. (At least one agency 
has no doubt as to the legality of the latter procedure.’”’) 


If this is to be the outcome of an insistence upon personal 
action with respect to the signing and issuance of sub- 
poenas, there has been a loss rather than a gain in view 
of the consideration that the virtues of personal action by 


187 Cudahy Packing Co. v. Holland, Rm ag note 85 at 368. Note, too, the 
following comment (1942) 30 Geo. L. J. 783, 785: ‘ . One would have desired 
the Court [majority] to follow up this eds ll of the signing and issuance 
of subpoenas with an analysis showing the practical difference between them, 
if any. If there is any difference, and the issuance can be delegated, then a 
mere signing by the Administrator, without more, certainly would not be ade- 
quate to allay the fears of the court that the power may be used abusively. 
Even then the Administrator would spend considerable [time] merely signing 
his name to subpoenas. Of course, if the signing could be delegated, the issu- 
ance also could be delegated, for it would be somewhat awry to expect the 
Administrator to do the arduous and laborious work and have his aides merely 
sign it. If there is no difference between the signing and the issuance and it is 
insisted that this function cannot be delegated, the execution of the Act might 
be seriously hampered because of protracted investigations and the inability of 
the Administrator to devote much time to other than subpoena work.” 


1388 See Op. Att’y Gen. 371, 382 (1929) (delegation to the assistant secretary 
of commerce of powers vested in the secretary of commerce with respect to 
the administration of the Inland Waterways Corporation) ; 6 Fep. Rec. 1420- 
1425, 2204 (delegation of authority by the secretary of agriculture to the under 
secretary and assistant secretary of agriculture). 


189 Hearings before the Special Committee to Investigate Executive Agen- 
cies, Part 3, pp. 2429 et seq., 78th Cong., 2nd Sess. (1944). 
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the agency head are that it is responsible and informed. 
There is a recognition of these underlying issues by the 
Supreme Court in connection with the participation re- 
quired of the Secretary of Agriculture in the “full hear- 
ing” mandatory under the Packers and Stockyards Act, 
and it has not been willing to accept only a mere signing 
by that official of the rate order issued upon the evidence 
at the hearing. 
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EDITORIAL NOTES 


EstaTE Tax DEDUCTIONS FOR GIFTS TO CHARITY— 
THE CERTAINTY REQUIREMENT 


The federal estate tax statute permits a deduction from the gross 
estate for testamentary gifts to charity.1 But before any deduction is 
allowed the bequest must conform to a number of requirements which 
vary in importance and in clarity of definition. A few may be re- 
garded as fundamental. Reasonable certainty that the charity will 
actually take the gift may be considered a condition precedent to the 
allowance of a deduction. Secondly, the gift must have an ascertain- 
able value,?_ and no unorthodox methods of appraisal will obtain. 
Where mathematical formulae, standard mortality and experience 
tables, or other reliable statistical data, have been inadequate to value 
the contingencies of a particular case, charitable deductions have been 
disallowed.® 

A benevolently-inclined testator, who wishes to make a gift to 
charity after making provision for the first claims of other persons, 
must at least meet the primary conditions of certainty, that the charity 


will take and that the gift be of ascertainable value, if it is to be de- 


1 The statute permits a deduction where the gift is to a corporation organ- 
ized and operated exclusively for “religious, charitable, scientific, literary, or 
educational purposes, including the encouragement of art and the prevention of 
cruelty to children or animals.” For the sake of conciseness the terms “charity” 
or “charitable organization” will be used throughout to denote an organization 
falling into one or more of the groups recognized by the statute. 

Further, the gift, if made to a local, state or the national government, must 
be for “exclusively public purposes.” If made to a corporation, it must be 
shown that the corporation is “organized and operated exclusively for religious, 
charitable, scientific, literary or educational purposes”; and it must be further 
shown that no part of the net earnings of the corporation inures to the benefit 
of any private stockholder or individual, and that no substantial part of its ac- 
tivities is “carrying on propaganda, or otherwise attempting, to influence leg- 
islation.” If the gift is to a trustee, or trustees, or a fraternal society, order, 
or association operating under the lodge system, the same requirements must 
be met as apply to charitable corporations. The scope of this note does not 
permit a discussion of the various organizations which fulfill the statutory re- 
quirements. The “certainty” problem a solution to which is sought herein is 
confined to those cases where the gift is made to an organization concededly 
meeting the statutory requirements. 

2“Can it be valued as of the date of death with any certainty? Certainty, of 
course, is a relative word.” 1 Paul, Fepera, Estate anp Girt TAXATION 
(1942) p. 679. 

3 Humes v. United States, 276 U. S. 487, 48 Sup. Ct. 347, 72 L. ed. 667 
(1928); Merchants National Bank of Boston v. Comm’r, 320 U. S. 256, 64 
Sup. Ct. 108 (1943). “... if the value of that contingent interest can be ascer- 
tained by reasonable methods or by recognized data . . . the amount for de- 
duction should be so determined and the deduction allowed.” United States 
v. Fourth Nat. Bank in Wichita, 83 F. (2d) 85, 90 (C. C. A. 10th, 1936), 
cert. den. 299 U. S. 575, 57 Sup. Ct. 38, 81 L. ed 423 (1936). 
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ductible. These are the general boundaries within which legal drafts- 
manship must effect the will of the testator. Much of the charting 
is by negative direction, that is to say, an examination of the cases 
where charitable deductions have failed to meet the standards of 
“transferred by will,” “presently ascertainable,” “so remote as to be 
negligible,” and “highly improbable.” It is hoped that from an exam- 
ination of these cases some positive general principles may be ascer- 
tained which will further diminish the area of uncertainty in which 
the legal draftsman must operate. 

Obviously, if there is a direct bequest to a recognized charity of a 
definite sum of money with no conditions attached, there is no prob- 
lem. But many testators are unable to act in such clear fashion. 
Their first concern is ample provision for those whom they leave 
behind. This intention is often the primary objective of the will and 
only when this intention is fulfilled is the remainder to be given to 
charity. Thus the variety of conditions and contingencies through 
which many bequests must pass before reaching final destination with 
a charitable organization is as wide and broad as human experience. 
But the insistence upon reasonable factual certainty by a specific 
testator, whatever the complexity of his problems and his ingenuity 
of approach, thus poses the whole problem of a definition of that legal 
certainty which will permit a deduction.‘ 


History of the Statute 


The Revenue Act of 1918 enacted almost unnoticed the provision 
allowing a deduction from the gross estate, in determining the net 
estate for estate tax purposes, of transfers for public, charitable and 
religious uses.> The provision was suggested by the Senate and went 
to the Conference Committee along with the House Bill and other 
Senate recommendations. In conference the other Senate recom- 
mendations were dropped but the provision allowing a charitable 
deduction was retained without discussion. As a result there is 
available no precise statement of legislative policy which would serve 
as a point of departure for statutory construction and interpretation. 


4“But there are varying degrees of uncertainty and if the gift is in terms 
effective as of the time the testator died and only an improbable diminution 
in funds available to pay it creates the contingency, it is not too uncertain 
to be treated as absolute for purposes of deduction.” Burdick vy. Comm’r, 117 
F. (2d) 972, 974 (C. C. A. 2d, 1941), cert. den. 314 U. S. 631, 62 Sup. Ct. 63, 
86 L. ed. 506 (1941). 

5 Revenue Act of 1918, sec. 403 (a) (3). The Revenue Act of 1916, the first 
estate tax statute, contained no provision for a charitable deduction. 

6 See Griswold, CAsESs AND MATERIALS ON FEDERAL TAXATION (1940) p. 
262, for an analysis of the origin of this provision. “The Conference Report 
contains no discussion of the problem, but merely a recital of the fact.” 
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On its face the statute’ presents no particular difficulties.* But its 
interpretation and application have provided a welter of litigation. 
Since each testator has his own particular testamentary problem, the 
facts in each case vary. The regulations® implementing the statute 
have set out certain general standards by which the courts measure 
the cases.?° 

The following excerpts from the regulations are pertinent to the 
certainty problem to be discussed herein: 


Deduction may be taken of the value of all property transferred 
by will or by the decedent in his lifetime not to exceed the value 
of the transferred property required to be included in the gross 
estate. ... 

The amount of the bequest, legacy, devise or transfer, for 
which a deduction is allowable under the provisions of this sec- 
tion, includes the interest which falls into any such bequest, 
legacy, devise, or transfer as a result of an irrevocable disclaimer 
of a bequest, legacy, devise, transfer, or power. . 

If a trust is created for both a charitable and a private purpose, 
deduction may be taken of the value of the beneficial interest in 
favor of the former only insofar as such interest is presently 
ascertainable and hence severable from the interest in favor of 
the private use... . 

Conditional Bequests.—If as of the date of decedent’s: death 
the transfer to charity is dependent upon the performance of 
some act or the happening of a precedent event in order that it 
might become effective, no deduction is allowable unless the pos- 
sibility that charity will not take is so remote as to be negligible. 
If an estate or interest has passed to or is vested in charity at the 
time of decedent’s death and such right or interest would be 


7Int. Rev. Code, sec. 812 (d), as amended by Revenue Act of 1942, secs. 
poy (b) (1), 408 (a), and 409 (a). The pertinent portions of the statute read 
as follows: 


“For the purposes of the tax the value of the net estate shall be deter- 
mined in the case of a citizen or resident of the United States by deduct- 
ing from the value of the gross estate— 

“(d) Transfers for Public, Charitable, and Religious Uses—The amount 
of all bequests, legacies, devises, or transfers, including the interest which 
falls into any such bequest, legacy, devise, or transfer as a result of an ir- 
revocable disclaimer of a bequest, legacy, devise, transfer, or power, if the 
disclaimer is made prior to the date prescribed for the filing of the estate 
tax return to or for the use of the United States, any State, Territory, any 
political subdivision thereof, or the District of Columbia, for exclusively 
public purposes. . . . 


8 Paul, op. cit. supra note 2, at 638. 

® Reg. 105, sec. 81.44, as amended by D. 5239 and T. D. 5351 (formerly 
Reg. 80, Art. 44); Reg. 105, sec. 81. 46 PRA Reg. 80, Art. 47). 

10 For a discussion of the use and effect of regulations in the = = see 
ag Regulations, Re-enactment and the Revenue Acts (1941) 54 Harv. L. 

Rev. 377; Griswold, A Summary of the Regulations Problem (1941) es Hany. 
L. Rev. 308 98; Paul, Use a Abuse of Tax Regulations in Statutory Construc- 
tion (1940) 49 Yaue L. J. 660. 

11 Reg. 105, sec. 81.44, supra note 9. 
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defeated by the performance of some act or the happening of 
some event which appeared to have been highly improbable at 
the time of decedent’s death, the deduction is allowable. 

If the legatee, devisee, donee, or trustee is empowered to 
divert the property or fund, in whole or in part, to a use or pur- 
pose which would have rendered it, to the extent that it is sub- 
ject to such power, not deductible had it been directly so be- 
queathed, devised or given by the decedent, deduction will be 
limited to that portion, if any, of the property or fund which is 
exempt from an exercise of such power.’” 


Purpose of the Statute 


It is recognized that private gifts to charity are of public benefit. 
The work done by charitable organizations is of value to the govern- 
ment.’* The government, therefore, has an interest in charitable gifts. 
However, it also has an interest in the receipt of estate taxes, since 
these taxes furnish in part the means by which the government is 
enabled to carry on its necessary work.’* A delineation of these con- 
flicting interests is essential. 

There is little conflict in the cases regarding the purpose of the 
charitable deduction. The most widely-quoted statement of this pur- 
pose is found in Young Men’s Christian Association v. Davis,’* where 
the Court said: 


Congress was thus looking at the subject from the standpoint 
of the testator, and not from the immediate point of view of the 
beneficiaries. It was intending to favor gifts for altruistic ob- 
jects, not by specific exemption of those gifts, but by encouraging 
testators to make such gifts. Congress was in reality dealing 
with the testator before his death. It said to him, “if you will 
make such gifts, we'll reduce your death duties and measure 
them not by your whole estate, but by that amount, less what 
you give.” 


Congress thus had as its objective the encouragement of gifts for the 
recognized public purposes.’® 


12 Reg. 105, sec. 81.46 (formerly Reg. 80, Art. 47). Art. 47 of Reg. 80 
stated: “If the transfer is dependent upon the performance of some act or 
the happening of some event in order to become effective, it is necessary that 
the performance of the act or the occurrence of the event shall have taken place 
before the deduction can be allowed.” 

18 Paul, op. cit. supra note 2, at 645; Union and New Haven Trust Co. v. 
Eaton, 20 F. (2d) 419, 421 (Conn. 1927). 

14 See Norris v. Comm’r, 134 F. (2d) 796, 801 (C. C. A. 7th, 1943), cert. den. 
320 U. S. 756, 64 Sup. Ct. 63 (1943). 

15 264 U. S. 47, 50, 44 Sup. Ct. 291, 68 L. ed. 558 (1924). 

16 Edwards v. Slocum, 264 U. S. 61, 44 Sup. Ct. 293, 68 L. ed. 564 (1924); 
United States v. Provident Trust Co., 291 U. S. 273, 54 Sup. Ct. 389, 78 L 
ed. 793 (1934); First Trust Co. of St. Paul State Bank v. Reynolds, 137 ¥ 
(2d) 518 (C. Cc. A. 8th, 1943); Knoernschild v. Comm’r, 97 F. (2d) 213 
(C. C. A. 7th, 1938) ; Comm’r v. Pupin’s Estate, 107 F. (2d) 745 (C. C. A. 
2d, 1939) ; Burdick v. Comm’r, supra note 4; Norris v. Comm’r, supra note 14. 
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Nevertheless, estate tax deductions are matters of legislative grace, 
and all statutory requirements must be met. The rule that taxing 
statutes must be construed in favor of the taxpayer does not gener- 
ally apply where deductions are concerned.'* 

But courts have recognized the motives of public policy which are 
behind the charitable deduction and have generally given it a broad 
construction."* “A charitable bequest is a favorite of the law and the 
courts,”’® and when there are two meanings of a word, one of which 
will uphold the gift and the other which will defeat it, the former 


meaning should be adopted by the court as that intended by the tes- 
tator.*° 


While courts generally agree that a broad construction of the stat- 
ute is both intended and to be desired, many of them have failed to 
carry this to a logical conclusion.** Others have viewed realistically 
the situations presented and have granted a deduction where the cir- 
cumstances surrounding the particular bequest” indicate that the tes- 
tator intended charity to take the gift and that the contingencies 
which might defeat his intent are so remote as to be negligible.** 


Testamentary Disposition 


It must first be shown that the testator himself made the decision 
to give a part or all of his estate to charity. The statute permits a 
deduction where there has been a “bequest, legacy, devise, or trans- 
fer”’** and this is interpreted as calling for a “testamentary disposi- 


17 Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. ed. 211 ee: Has- 
sett v. Welch, 303 U. S. 303, 58 Sup. Ct. 559, 82 L. ed. 858 (1938). 


18 Beggs vy. United States, 27 F. Supp. 599 (Ct. Cl. 1939). 


19 Baker-Boyer Nat. Bank v. Henricksen, 46 F. Supp. 831, 834 (W. D. 
Wash. 1942), aff'd 139 F. (2d) 877 (C. C. A. 9th, 1944); Paul, op. cit. supra 
note 2, at 646. 

20 Jackson v. Phillips, 14 Allen 539 (Mass. 1867), cited in Farrington v. 
Comm’r, 30 F. (2d) 915 (C. C. A. Ist, 1929), cert. den. 279 U. S. 873, 49 Sup. 
Ct. 513, 73 L. ed. 1008 (1929); St. Louis Union Trust Co. v. Burnet, 59 F. 
(2d) 922 (C. C. A. 8th, 1932). “The courts are solicitous to give that con- 
struction which will sustain rather than defeat a charitable deduction.” Baker- 
Boyer Nat. Bank v. Henricksen, supra note 19, at 834 

21 A broad construction of the statute may be defeated by a narrow construc- 
tion of the provisions of the will or of the testator’s intentions. 

22“Tt is the duty of the Commissioner in administering this statute to give 
effect to the beneficent purpose of Congress, and we believe a proper per- 
formance of the duty requires that attention be paid to the actualities of each 
case.” Comm’r v. Bank of America Nat. Trust and Savings Ass’n, 133 F. 
(2d) 753 (C. C. A. 9th, 1943). See also United States v. Fourth Nat. Bank 
in Wichita, supra note 3. 

23 Cf. Merchants Nat. Bank of Boston v. Comm’r, supra note 3. See Reg. 
105, sec. 81.46, supra note 9. 

24 Supra note 7. See Dimock v. Corwin, 99 F. (2d) 799 (C. C. A. 2d, 1938), 
aff'd in United States v. Jacobs, 306 U. S. 363, 59 Sup. Ct. 551, 83 L. ed. 763 
(1939). 
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tion.”** Legal certainty or reality of the gift is necessary and must be 
found in the testator’s will.** Until recently this requirement de- 
feated the charitable deduction in a case where any act of a third per- 
son was necessary before the gift would vest in charity. Thus, where 
charity was to take the property in the event of the failure of the tes- 
tator’s wife to exercise a power of appointment given her by his will, 
and the wife formally renounced the power, no deduction was al- 
lowed.?7,_ And where a bequest to charity was to be revoked if the 
testator’s wife failed to give her consent in writing prior to the final 
distribution of the estate, and the consent was given within the pre- 
scribed period, the same result obtained.** 

On the other hand, where a testator directed that the proceeds 
from the sale of his estate be distributed to “such charities and worthy 
objects as . . . my executor and my sister shall determine,” it was 
held a sufficient testamentary disposition.*® The gift was found to be 
definite and certain as to purpose. The uncertainty as to the bene- 
ficiaries was disregarded since the power to select them was given.*° 


25 Note that the regulations permit deduction of the value of property “trans- 
ferred by will.” Reg. 105, sec. 81.44, supra note 9. See Taft v. Comm’r, 304 
U. S. 351, 58 Sup. Ct. 891, 82 L. ed. 1393 (1938). 

26 First Trust Co. of St. Paul State Bank v. Reynolds, supra note 16. 

27 Davison v. Comm’r, 81 F. (2d) 16 (C. C. A. 2d, 1936). The court said 
that the practical certainty required to justify the deduction could not be sat- 
isfied by applying the legal fiction of “relation back” to the testator’s death of 
the renunciation of the power. 

28 First Trust Co. of St. Paul State Bank v. Reynolds, supra note 16, involv- 
ing the estate of Frank B. Kellogg. The facts were such as to make it cer- 
tain that Mrs. Kellogg would give her consent. But the court said (at p. 
520): “These circumstances and the close relationship between Mr. and Mrs. 
Kellogg may, as a practical matter, have created a strong likelihood or prob- 
ability that Mrs. Kellogg would give her consent to the payment of the two 
charitable bequests, but they do not in law constitute data of such certain ap- 
plication and known operation as to give the bequests a legal reality in the will 
itself. The deductibility of a charitable bequest for estate tax purposes de- 
pends upon the legal completeness or legal certainty of what the testator has 
himself done or mandated in the will.” The court continued (at p. 521): “A 
bequest to charity, therefore, which, as in the situation here, is conditioned upon 
the wholly discretionary consent thereto of a third person after the testator’s 
death, lacks the legal certainty or reality necessary to entitle it to tax deducti- 
bility.” 

29 Beggs v. United States, supra note 18. See also Estate of Jacob Wasser- 
man, B. T. A. Memo. Op., Feb. 26, 1942, CCH Dec. 12,424-E. 

30 In Brown v. Comm’r, 50 F. (2d) 842 (C. C. A. 3d, 1931), an inter vivos 
trust was executed reserving to the settlor the income for life and directing 
the trustees to distribute the principal at his death in such manner as they deemed 
best “bearing in mind the ideals of said settlor with reference to the ownership 
of money and to the ideas on the general subject as expressed by him from time 
to time.” Evidence was admitted to show that during his life the settlor had 
discussed with the trustees his desire to erect a church as a memorial to his 
wife and that after settlor’s death money was given for this purpose. The 
court said (at p. 843): “While that language was lacking in definiteness, it 
was for someone to determine what were the ideals of the settlor and what 
were his ideas on the general subject.” A deduction was granted, the court 
reversing the Board of Tax Appeals, which had held otherwise on the ground 





204 THE GEORGE WASHINGTON LAW REVIEW 


But where the testator gave to his sons sole discretion as to charitable 
donations to be made, the deduction was disallowed, the court stating: 
. the requirement is not that every feature of the designation . . . 
must be set out, but it is that he must set out sufficient so that from 
the things so designated the entire matter may be made certain.” 
A distinction is thus drawn between a situation where the discretion 
is whether or not to make a designation and one where there is solely 
a discretion to particularize within the designated class,®* the latter 
being a sufficient “testamentary disposition” and the former being 
too uncertain.** This seems a not unreasonable holding since there 
is only an even chance that charity will receive anything. The facts 
in a particular case might increase the likelihood of the actual receipt 
of the gift by charity, as where circumstances indicate that the tes- 
tator had definite ideas on the subject and the trustees or executors 
are certain to carry them out, but from a legal standpoint there is no 
control over the action to be taken. Such uncertainty should defeat 
a deduction. 
But what of the situation where the gift is actually made in accord- 
ance with the testator’s expressed desire and intent? Such has been 
the fact in many of the cases denying a deduction.** In the recent 


that nothing in the trust instrument restricted the discretion of the trustee to a 
charitable trust. See also St. Louis Union Trust Co. v. Burnet, supra note 20, 
where trustees were directed to devote the fund to “such benevolent purposes” 
as would in their opinion constitute a fitting memorial for the testator. An 
unsuccessful effort was made to defeat the deduction on the ground that a be- 
quest for “benevolent purposes” was too indefinite since the trustees could, 
consistently w ith this instruction, select a private benevolence rather than one 
meeting the “public purposes” requirement. 

31 Mississippi Valley Trust Co. v. Comm’r, 72 F. (2d) 197, 199 (C. C. 
8th, 1934), cert. den. 293 U. S. 604, 55 Sup. Ct. 119, 79 L. ed. 695 (1934). Sec 
also Levey v. Smith, 103 F. (2d) 643 (C. C. A. 7th, 1939), cert. den. 308 U. S. 
578, 60 Sup. Ct. 94, 84 L. ed. 484 (1939). 

32 An interesting problem could arise in the application of the standard set 
forth in Mississippi Valley Trust Co. v. Comm’r, supra note 31. Suppose the 
class is properly designated and the method of particularization within the class 
is specified, but in selecting the particular charity, one is chosen which is not 
deemed a charity for purposes of the estate tax charitable deduction. The an- 
swer may be found in strict requirements as to the method of “designating a 
class.” 

33 In Burdick v. Comm’r, supra note 4, the testator had discussed with his 
sister and nephew his wishes and expectations regarding the distribution of his 
estate. He then in his will made bequests to such charitable institutions as they 
should designate within one year, and provided that if no designation was made 
within this time, the property should go into his residuary estate. This latter 
provision defeated the deduction although the charities were designated within 
the time stated because, the court concluded, it was impossible to determine 
from the will whether charity would take—action by third parties was neces- 
sary before the charitable bequest could vest, and these persons were free to 
act or not as they pleased. 

34 Taft v. Comm’r, supra note 25; First Trust Co. of St. Paul State Bank 
v. Reynolds, supra note 16: Norris v. Comm’r, supra note 14; Burdick v. 
Comm’r, supra note 4; United States v. Fourth National Bank in Wichita, 
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case of Norris v. Commissioner** the testatrix had a complicated tes- 
tamentary problem which made it difficult, if not impossible, for her 
to bequeath to charity any definite amount. The chosen solution 
instructed the trustees to make gifts to charity “at their discretion 
and option”’ when they felt that sufficient funds of the estate were on 
hand to meet the specific bequests of annuities to beneficiaries. The 
trustees made the gifts but a deduction was denied because of the 
language “‘at their discretion and option.” The court recognized that 
a denial of a deduction in such circumstance was unfortunate, but 
found wanting the requisite certainty. 

The 1942 Revenue Act added a provision, commonly called the “dis- 
claimer provision,” whereby a renunciation of a bequest within a 
stated period, which effectuates a gift to charity, earns a deduction 
from the testator’s gross estate.*® This provision alleviates the situ- 
ation to a certain extent, but the problem remains in the cases where 
the testator has left to the discretion of a trustee or other third person 
the designation of the charity and such designation has been made 
prior to filing the estate tax return. 

The testamentary disposition requirement has been used by the 
Commissioner of Internal Revenue in an effort to defeat a deduction 
in two similar situations. If the testator should make a definite and 
certain bequest to charity of perhaps all his property, under the laws 
of some of the states such bequests are voidable by action of the widow 
or children of testator.** If the beneficiary under the statute*® waives 
her rights so that charity receives the gift, the Commissioner contends 
that it is her act and not that of the testator which results in the com- 
pleted charitable donation. The Commissioner’s contention has been 
rejected with remarkable consistency for the cases hold that there is 
a testamentary disposition which is certain at the time of the tes- 


supra note 3; Mississippi Valley Trust Co. v. Comm’r, supra note 31; Chase 
National Bank of New York v. Higgins, 42 F. Supp. 325 (S. D. N. Y. 1941), 
aff'd per curiam 124 F. (2d) 519 (C. C. A. 2d, 1941). 

35 Supra note 14. The testatrix also authorized the trustees to pay to a hos- 
pital a “sum not exceeding $5,000.” The amount was paid but no deduction 
was allowed for the reason that the words “sum not exceeding” made the value 
of the gift no more than one cent. See also Robbins v. Comm’r, 111 F. (2d) 
828 (C. C. A. Ist, 1940). 

36 Revenue Act of 1942, sec. 408 (a). “. .. including the interest which falls 
into any such bequest, legacy, devise, or transfer as a result of an irrevocable 
disclaimer of a bequest, legacy, devise, transfer, or power, if the disclaimer is 
made prior to the date prescribed for the filing of the estate tax return. . . .” 
See Norris v. Comm’r, supra note 14, at 803. 

37 The various statutes differ both as to the proportion of the estate which 
may be given to charity and as to the action to be taken by the beneficiaries 
under the statute. 

38 The decisions allow only the beneficiaries named in the statute to take ad- 
vantage of it. Comm’r v. First Nat. Bank of Atlanta, 102 F, (2d) 129, 131 
(C. C. A. Sth, 1939). 
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tator’s death. The position taken is that but for the statute the will 
is sufficiently definite ; it is valid and effective in toto.*® 

In Humphrey v. Millard*® the court pointed out that “But for the 
New York statute . . . the provisions of the will disposing of the 
residuary estate were definite enough.’”’* Thus, reasoned the court, 
while there was uncertainty as to the amount of the charitable bequest 
at the time the testator died, the uncertainty related to the validity 
of the will as an instrument for the transfer of one-half of the residu- 
ary estate.** This type of uncertainty was held not to invalidate the 
gift.** 

But where the statute declares void all bequests to charity and the 
heirs renounce their claims under the statute and complete the gift in 
accordance with the decedent’s will, the deduction is denied on the 
ground that charity takes by the act of the heirs and not under the 
will. 

No discussion of the statutory requirement that the testator him- 
self make the gift to charity would be complete without at least brief 
consideration of the will compromise cases. Two situations may arise. 
The testator may make an absolute gift to charity which is altered by 
the compromise settlement. Should the estate receive a deduction for 
the amount bequeathed by the testator, or for the amount which char- 
ity actually receives by virtue of the settlement? The cases allow a 
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deduction for the amount actually received by charity.*° But suppose 
the testator makes a contingent bequest to charity, and under a com- 
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39 The definiteness and certainty required by the federal statutes is as to the 
intent of the testator as manifested by the terms of his will. “If read accord- 
ing to its terms, the bequests are definite, certain, unequivocal and final from 
the standpoint of the testator’s desire and will, and unobjected to they stand 
... as valid and definite for purposes of taxation.” Comm’r v. First Nat. Bank 
of Atlanta, supra note 38; Dimock v. Corwin, supra note 24; Mead v. Welch, 
95 F. (2d) 617 (C. C. A. 9th, 1938); Humphrey v. Millard, 79 F. (2d) 107 
(C. C. A. 2d, 1935) ; Smith v. Comm’r, 78 F. (2d) 897 (C. C. A. Ist, 1935); 
Estate of Dudley S. Blossom, 45 B. T. A. 691 (1941); Isidore B. Dockweiler, 
30 B. T. A. 1136 (1934). 

40 Supra note 39. 

41 Jd. at 108. 

42 The case arose under a New York statute permitting the widow to defeat 
a bequest by her husband giving to charity more than one-half of his estate. 

43 See also Mead v. Welch, supra note 39. 

44 Watkins v. Fly, 136 F. (2d) 578 (C. C. A. 5th, 1943), cert. den. 320 U. S. 
769, 64 Sup. Ct. 80 (1943); Valentine Janson Estate, 3 B. T. A. 296 (1926) ; 
Appeal of Lancaster Trust Co., 3 B. T. A. 298 (1926). For a discussion of 
the effect of local law on the federal estate tax see Paul, op. cit. supra note 2, 


45 Thompson’s Estate v. Comm’r, 123 F. (2d) 816 (C. C. A. 2d, 1941); In 
re Sage’s Estate, 122 F. (2d) 480 (C. C. A. 3d, 1941), cert. den. 314 U. S. 
699, 62 Sup. Ct. 480, 86 L. ed. 559 (1942), wherein the court distinguished Rob- 
bins v. Comm’r, supra note 35; Heim v. Nee, 40 F. Supp. 594 (W. D. Mo. 
1937); E. T. 17, 1940-1 Cum. Bull. 231. Contra: Continental Illinois Nat. 
Bank & Trust Co., 38 B. T. A. 220 (1938). The most recent regulations pro- 
vide specifically for this situation. Reg. 105, sec. 81.44, supra note 9. 
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promise agreement the bequest becomes certain.*® Or suppose that 
a gift to charity is inserted by the compromise agreement although 
none was included by decedent in his will.*7 A deduction is usually 
disallowed, even though charity takes the gift, on the familiar ground 
that there has been no testamentary disposition. This rule has been 
applied even where by local law the compromise agreement is con- 
sidered the only will of the decedent.** 

The “testamentary disposition’ requirement has also caused the 
estate tax plans of testators to go awry where the gift is made to the 
charity by the executors following the testator’s death as a result of 
a pledge made by decedent during his lifetime.*® This situation was 
remedied by the 1942 Revenue Act.*° 


Trusts for Public and Private Purposes 


One of the chief sources of litigation involving the question of 
certainty is the so-called trust for public and private purposes. “Al- 
though Congress, in permitting estate tax deductions for charitable 
bequests, used the language of outright transfer,®’ it apparently en- 
visaged deductions in some circumstances where contingencies, not 
resolved at the testator’s death, create the possibility that only a cal- 
culable portion of the bequest may reach ultimately its charitable 


destination.”°? The Treasury Regulations make provision for this 
type of bequest, stating that a deduction is possible only where the 
charitable gift has a value “presently ascertainable, and hence sever- 
able from the interest in favor of the private use.”** 

One of the more usual provisions might read as follows: “TI direct 
that the income from my estate be paid to my wife during her life, 
and after her death the remainder of the estate shall pass to char- 


46 Robbins v. Comm’r, supra note 35. 

47 _ v. Comm’r, supra note 39, overruled by Robbins v. Comm’r, supra 
note 5 

48 Robbins v. Comm’r, supra note 35. 

49 Taxpayers also endeavored to justify a deduction on the ground that the 
pledge constituted a “claim against the estate” under sec. 812 (b) of the In- 
ternal Revenue Code. Taft v. Comm’r, supra note 25; Jordan’s Estate v. 
Comm’r, 131 F. (2d) 435 (C. C. A. 2d, 1942); Bretzfelder v. Comm’r, 86 
F. (2d) 713 (C. C. A. 2d, 1936) ; Chase Nat. Bank of New York v. Higgins, 
supra note 34; Dickinson Trust Co., 40 B. T. A. 263 (1940). Cf. Porter v. 
Comm’r, 60 F. (2d) 673 (C. C. A. 2d, 1932), aff’d on other grounds 288 U. S. 
436, 53 Sup. Ct. 451, 77 L. ed. 880 (1933); Lockwood v. McGowan, 13 F. 
Supp. 966 (W. D. N. Y. 1936), aff'd per curiam 86 F. (2d) 1005 (C. C. A. 2d, 
1936), where a deduction was allowed. The promise in these cases was in the 
form of a written agreement. See also Glaser v. Comm’r, 69 F. (2d) 254 
(C. C. A. 8th, 1934), cert. den. 292 U. S. 654, 54 Sup. 864, 78 L. ed. 1502 (1934). 

5° Sec. 406. 

51“. | . all bequests, legacies, devises or transfers. . . .” Supra note 7. 

52 Merchant Nat. Bank of Boston v. Comm’r, supra note 3, at 259. 

53 Reg. 105, sec. 81.44, supra note 9. 
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ity.”°* This particular bequest causes no difficulty, but it focuses at- 
tention on the basic problem, namely, how much deduction shall be 
given? The charity has a vested interest in the estate, but the amount 
which it will eventually receive is not certain. The law requires that 
the bequest to charity be ascertainable as of the date of the testator’s 
death. Thus “certainty” here means “ascertainable.”*> And in this 
branch of tax law, as in other branches of the law, it is now recognized 
that the value of life estates and remainder interests may be actu- 
arially computed by means of standard mortality and experience 
tables.*® 

Many testators fail to stop at this point, however. Aware of the 
variety of greater or lesser emergencies to which their loved ones 
may be subjected, they endeavor to make provision for all eventuali- 
ties. To the above-quoted provision they add a sentence somewhat 
as follows: “If the income from my estate is insufficient, my wife (or 
the trustee) is given authority to use so much of the principal as is 
necessary for her comfort, maintenance and support.” 

It is as to the effect on the bequest to charity of this power to invade 
the principal that the cases split. Each case must be examined in the 
light of its own particular facts.°* But the problem does not end 
there. After it is determined that the power of invasion is not such 
as to render the gift uncertain, the problem of valuation then arises. 

The leading case involving a power to invade the principal is /thaca 
Trust Company v. United States.°* In this case the decedent left 
the residue of his estate to his wife for life giving the trustee the 
authority to use from the principal any sum “that may be necessary 
to suitably maintain her in as much comfort as she now enjoys.”*® 
After the death of the wife there were bequests in trust for admitted 
charities. The Court allowed the deduction, stating: ‘The standard 
was fixed in fact and capable of being stated in definite terms of 
money. It was not left to the widow’s discretion. ... There was no 
uncertainty appreciably greater than the general uncertainty that at- 
tends human affairs.”*° These statements have since been widely 


54 A surprisingly large number of the cases involve wills by persons having 
no children or other close family ties. 

55 McDonald v. Welch, 17 F. Supp. 549 (Mass. 1936). A similar interpre- 
tation of certainty has evolved in the law of damages. See McCormick, 
Damaces (1935) Ch. 4. 


56 McCormick, Damaces (1935), p. 301 (personal injuries), p. 534 (eminent 
domain), p. 590 (contracts for support). 


57 United States v. Fourth Nat. Bank in Wichita, supra note 3; Paul, op. 
cit. supra note 2, at 680. 

58 279 U. S. 151, 49 Sup. Ct. 291, 73 L. ed. 647 (1929). 

59 Jd. at 154. 

60 J bid, 
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quoted and used as a test in determining whether the bequest is suf- 
ficiently certain to warrant a deduction. 

In reaching its decision the Court seems to have relied on the words 
used by the testator—‘“as much comfort as she now enjoys”—as 
establishing a standard which could be applied to measure any pos- 
sible invasion of the principal. The Court found that the income of 
the estate was ample to support the widow as required, and therefore 
decided that the gift was sufficiently certain. 

The Ithaca Trust Company decision has been widely followed in 
cases where the courts are able to find the “standard fixed in fact and 
capable of being stated in definite terms of money.”** Where the will 
provides for invasion of the principal for the widow’s “maintenance, 
support and comfort,” the courts have generally interpreted this as 
meaning that degree of comfort to which the widow has become 
accustomed.®** The present value of the remainder can then be ascer- 
tained by deducting a sum based on the widow’s previous standard 
of living and her probable life expectancy.®* 

Where the trustee’s discretion to invade in the event of accident, 
illness, or unusual circumstances was confined to expenditures of 
amounts reasonably necessary, a sufficient standard was found.** The 
court took the view that cases arising under the charitable deduction 
statute present “gradations of probability’; thus, a gift should not 


61 Comm’r v. Bank of America Nat. Trust & Savings Ass’n, supra note 22; 
Lucas v. Mercantile Trust Co., 43 F. (2d) 39 (C. C. A. 8th, 1930); Millard v. 
Humphrey, 8 F. Supp. 784 (W. D. N. Y. 1934), aff'd supra note 39; Chicago 
Title & Trust Co. v. United States, 15 A. F. T. R. 929 (N. D. Ill. 1933); E. H. 
Hallett, 29 B. T. A. 494 (1933). 

62 Millard v. Humphrey, Lucas v. Mercantile Trust Co., both supra note 61; 
First Nat. Bank of Birmingham v. Sneed, 24 F. (2d) 186 (C. C. A. 5th, 1928) ; 
Hartford-Connecticut Trust Co. v. Eaton, 36 F. (2d) 710 (C. C. A. 2d, 1929) ; 
Benjamin B. Sanderson, 18 B. T. A. 221 (1929). Cf. Kahn v. Bowers, 
5 A. F. T. R. 5888 (S. D. N. Y. 1926); Estate of Charles H. Wiggin, 3 T. C. 
464 (1944); Philip W. Blood, 22 B. T. A. 1000 (1931). See also Herron v. 
Heiner, 24 F. (2d) 745 (W. D. Pa. 1927), involving a charitable deduction for 
income tax purposes. The remainder of the estate income was given to charity, 
the trustees having discretion to use so much of the income as they deemed 
“necssary and reasonable” for the “support and maintenance” of testator’s insane 
brother and sister. The court held that any such expenditures were limited by 
the words “reasonable and necessary” and therefore allowed the deduction. 

63 See Reg. 105, sec. 81.10, for statement of method to be used in determin- 
ing the value of the remainder. 

64 Comm’r v. Bank of America Nat. Trust & Savings Ass’n, supra note 22. 
The beneficiary was 79 years old and her physical condition was such that her 
activities were greatly restricted. The court commented upon the facts that 
the beneficiary had only a brief life expectancy, that her living expenses were 
well within the monthly sum awarded by the trust, which sum was less than the 
total trust income, and that the trustee’s discretion to invade was confined to 
reasonably necessary expenditures. A dissenting opinion was based solely upon 
an interpretation of the regulations as denying a deduction where there exists a 
power to invade the corpus regardless of the probability of the exercise of the 
power. See also Marion M. Jackson, 18 B. T. A. 875 (1930). 






























SE ETE LE IEE MTSE TE IY ene 








PERE RE AIT SEG 





































































































altar yearn Pen Fae ABD i x - _ 


6 ER fa A AG LE LLEL TESTO 











210 





THE GEORGE WASHINGTON LAW REVIEW 


be held uncertain where the probability of invasion is remote. But 
where the power to invade was conditioned upon the insufficiency 
(for suitable comfort, support, maintenance, and medical attendance ) 
of the trust income plus other funds available to the life tenant—and 
these funds were clearly insufficient—the gift was too uncertain.®* 

The Ithaca Trust Company case also settled a phase of the valua- 
tion problem about which there had been conflict in the decisions.*® 
The regulations ** require the value of the bequest to be pres- 
ently ascertainable. Standard mortality and experience tables are 
used to compute the value of the life estate and the remainder interest. 
But suppose the life tenant dies before the estate tax return is filed. 
Should the value of the bequest noted for deduction on the return be 
the actual value of the gift received by charity, or should it be the 
value computed by means of mortality tables on the basis of the life 
tenant’s normal life expectancy? The Supreme Court held that the 
value should be estimated on the basis of the mortality tables despite 
the death of the life tenant because the testator’s death was the trans- 
mitting event on which the statute placed a tax®* and any deduction 
must be ascertained as of that date.** 

This holding is in accordance with the emphasis placed by the 
statute and regulations on the date of the testator’s death, and yet 
some lower court decisions had held otherwise for the apparently 
logical reason that “expectancy tables and other like evidence must 
give way in the presence of the fact.””° 

The Supreme Court’s line of reasoning on this point is similar to 
that followed in the “testamentary disposition” cases which deny a 


65 Springfield Safe Deposit & Trust Co. v. Hassett, 43 F. Supp. 401 (Mass. 
1942 See also Estate of Charles H. Wiggin, supra note 62, wherein the 
court denied a deduction after finding that the trust income was approximately 
equal to the widow’s ordinary expenses. And see McDonald v. Welch, supra 
note 55, where the trustees were empowered to use the trust principal if in 
their opinion the share of any beneficiary (the five children of the testator) 
did not adequately provide for his financial needs because of serious sickness, 
illness, physical or mental incapacity or otherwise. Deduction was denied under 
the rule of the Humes case, supra note 3, since only guesswork could ascer- 
tain the value eventually going to charity. “Any long sickness, physical or 
mental incapacity on the part of any one of the children might result in a ma- 
terial decrease of the funds.” 

66 (1929) 9 B. U. L. Rev. 288. 

67 Reg. 105, sec. 81.44, supra note 9. 

68 Ithaca Trust Co. v. United States, supra note 58, at 155, citing Knowlton 
v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. ed. 969 (1900). 

69 Executors filing estate tax returns are given by the statute the option of 
valuing property as of the date of decedent’s death or a year later. Int. Rev. 
Code, sec. 811 (j). The section applies to estates of decedents dying after 
August 30, 1935. 

70 Boston Safe Deposit & Trust Co. v. Nichols, 18 F. (2d) 660 (Mass. 
1927); Herron v. Heiner, supra note 62; Union Trust Co. of Pittsburgh v. 
og F. (2d) 362 (W. D. Pa. 1927) (widow died 12 hours after the 
testator ). 
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deduction where some act must be performed after the testator’s 
death in order to complete the gift.*! Of course, the question in these 
cases concerns the existence, or legal reality, of the gift rather than 
the value thereof. But the end result is the same—in both cases 
charity receives a contribution, the amount of which is certain before 
the estate tax return is filed. Here there are no unknowns; the Con- 
gressional purpose in allowing a deduction has been achieved. And 
yet in the one case the deduction is reduced and in the other it is 
denied altogether.”* 

On the other side of the charitable deduction fence is Humes v. 
United States,”* which denied a deduction for want of certainty. On 
the facts of the case the decision is clearly correct. But the language 
there used has been widely quoted in deciding cases involving fact 
patterns entirely unrelated to that in the Humes case. 

In that case the testator left one-half of his residuary estate in trust 
for his 15-year-old niece. He directed that the trust income and por- 
tions of the principal should be paid to her on reaching age 30 and 
age 35, the balance to be paid to her when she arrived at age 40. But 
if the niece died without issue before reaching age 40, the trust corpus 
was to be given to charity. The taxpayer contended that charity 
received a vested interest in a contingent estate, that such interest was 
a property right having a present value, and that the value could be 
ascertained actuarially. The government contended that the value 
was not ascertainable. From the facts, it is obvious that the value 
of the gift to charity depended on the chance that an unmarried girl 
of 15 would die without issue before attaining age 40. Standard 
mortality and experience tables have never attempted to evaluate such 
a chance, and thus the taxpayer was unable to produce sufficient evi- 
dence to make out his case.** The Court, in denying the deduction, 
said: “Did Congress in providing for the determination of the net 
estate taxable, intend that a deduction should be made for a contin- 
gency, the actual value of which cannot be determined from any 
known data? ... It is clear that Congress did not intend that a 
deduction should be made for a contingent gift of that character.’’’® 

71 See discussion, infra. 

72 The “disclaimer provision” of the Revenue Act of 1942 (sec. 408 (a)) 
alleviates this situation to a certain extent, but the problem still remains in the 
cases where the testator has left to the discretion of a trustee or other third 
person the designation of the charity and such designation has been made 
prior to filing the estate tax return. 

73 Supra note 3. 

74 The taxpayer introduced two tables based on data contained in volumes 
of Lodge’s Peerage, the second of which purported to show the probability 
that the marriage of a Scotch peer would be childless. Certain assumptions 
and adjustments were made by taxpayer in order to apply this table to women. 


75 Id. at 494. See also Wood v. United States, 20 F. Supp. 197 (W. D. Ark. 
1937). 
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The quoted language has been the basis of many decisions adverse 
to taxpayers. It is unquestionably accurate; Congress did not intend 
a deduction where valuation of the amount of the gift is impossible by 
the use of known data. But neither did Congress intend that its pur- 
pose in enacting the statute should be thwarted by the application as 
a formula of language used in deciding a particular case. In most 
cases the requisite data are available. Uncertainty arises as a result 
of a power to invade the principal. But the power of invasion alone 
should not defeat the deduction ; at most it should reduce it.7* Courts, 
in applying the rule set forth in the Humes case, should keep in mind 
the fact situation in that case—for there, not only were no data avail- 
able to measure the value of the chance that the niece should die 
without issue before reaching age 40, but there was a likelihood that 
the gift would be entirely diverted to private purposes. This likeli- 
hood of complete diversion is present in a minor degree only in the 
invasion cases. 

Where charity’s receipt of the gift is dependent upon acts of third 
parties to be performed over a long period of time, the courts are 
correct in refusing to allow a deduction in the absence of a finding 
that the diversion of the gift is highly improbable, or so remote as to 
be negligible.*7_ Thus, deduction was denied where the gift to charity 
was conditioned upon the continued use of the testator’s country 
estate for certain specified purposes.** The court found it “by no 
means certain” that this condition could be met in view of the uncer- 
tain interval of time’® and the fact that no funds for upkeep were 
provided. 

If a present bequest is made for a recognized public purpose, subject 
to diversion by action of the trustees at some future time, the denial 
of a deduction does not appear unreasonable even though some funds 
have gone, and all may go, to the recognized organization.*° In such 
case there is a clear possibility that the entire estate may be diverted 
from the recognized use. No standard guides the trustees in the 


76 Paul, op. cit. supra note 2, at 683. 

77 Reg. 105, sec. 81.46, supra note 9. See Delaware Trust Co. v. Handy, 53 
F. (2d) 1042 (Del. 1931), aff’d 285 U. S. 352, 52 Sup. Ct. 371, 76 L. ed. 793 
(1932), where an annuity was bequeathed to a vicar and his successors under 
the condition that it would lapse on reduction or discontinuance of the vicar’s 
salary. The deduction was refused because a claim for exemption must rest 
upon clear and certain grounds, and not on an assumption of what third persons 
may do over a long period. 

78 Helvering v. Union Trust Co., 125 F. (2d) 401 (C. C. A. 4th, 1942), cert. 
den. 316 U. S. 696, 62 Sup. Ct. 1292, 86 L. ed. 1766 (1942); E. T. 13, 1939-2 
Cum. Bull. 326. 

79 One-half of the residue of the estate was to be given to the Girl Scouts on 
the death of the life tenant, and the other half twenty years later; both gifts 
were subject to the condition. 

8° Schoenheit v. Lucas, 44 F. (2d) 476 (C. C. A. 4th, 1930). 
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exercise of their discretion. Further, the allowance of a deduction 
would be an invitation to estate tax evasion. Gifts for public purposes 
could be made by will and after receipt of the deduction the property 
could be diverted to wholly private purposes. 

By way of contrast there is the situation where a deduction is denied 
on the ground that the requirements of the life tenant are unmeasure- 
able and the possibility of invasion of the corpus exists. So stated 
the rule is unobjectionable ; but its rigid application, regardless of the 
circumstances presented by a particular case, may result in needless 
frustration of the legislative policy.* 

In determining whether the will gives such a power of invasion as 
makes the remainder to charity of uncertain value, the effect of local 
law should not be overlooked. Thus in Mead v. Welch,®* where the 
life tenant was given a power to sell, a deduction was permitted be- 
cause, inter alia, in California a life estate with power to sell is not 
enlarged to a fee, and one who has property for use may not impair 
the principal. 

A novel approach to the problem of ascertainable value was taken 


81 See Gammons v. Hassett, 121 F. (2d) 229 (C. C. A. Ist, 1941), cert. den. 
314 U. S. 673, 62 Sup. Ct. 136, 86 L. ed. 539 (1941). The testator died leav- 
ing only his wife, who was 93 years old and had been bedridden for two years. 
The trustee was authorized to pay the income to the widow and so much of 
the principal as she “may at any time and from time to time need or desire.” 
The testator’s property amounted to approximately $250,000 and his wife had 
separate property worth about $190,000. Their scale of living was simple and 
the combined income was in excess of the amount necessary to maintain the 
customary standard. The court denied the deduction saying that the word “de- 
sire” evidenced the testator’s intention to give a broad power of invasion and 
that there was “no standard fixed in fact by which we could measure either 
the extent of the life tenant’s desires or the likelihood of an exercise of 
those desires.” Magruder, J., in a concurring opinion pointed out that the 
facts of the case were such as to make it extremely unlikely that an invasion 
would occur, stating (at p. 234): “She might, conceivably, blossom out with 
a desire to buy a yacht or a lavish country estate, but this possibility would 
hardly cause grave concern to the remaindermen.” He concurred, however, with 
the majority decision on the ground that the calculation of the estate tax ought 
not to depend upon a weighing of such variable factors as are found in the 
cases and that the Ithaca Trust Company case went to the verge of the law 
on this point. 

But see Benjamin B. Sanderson, supra note 62, where the life tenant was 
given “so much of principal .. . as she may desire for her needs and comfort.” 
The Board refused to allow the unfortunate choice of the word “desire” to 
defeat the testator’s intention, finding that any possibility of invasion was remote 
and that the testator, in framing the will, undoubtedly had in mind the extent 
of the life tenant’s own estate, which was substantial. 


82 Supra note 39. Many of the cases finding that a power to invade for 
“comfort, support and maintenance” of the widow is limited to an invasion 
to maintain her customary standard of living are also based upon local rules 
of interpretation. See also Estate of James Smith, 46 B. T. A. 337 (1942), 
rev'd on another point 134 F. (2d) 578 (C. C. A. 3d, 1943), allowing a deduc- 
tion where the life tenant had authority to direct the trustee to sell and other- 
wise change investments. 
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recently in Meierhof v. Higgins.** There the ultimate vesting of the 
charitable gift depended upon the order of survival of three legatees 
and the court found the value of such a gift possible of actuarial com- 
putation. “The widest possible departures from the valuation may 
occur whether a remainder be vested or contingent, but because such 
individual casualties will in the end balance one another, the govern- 
ment will not lose in the long run.’’** 

More than a decade has elapsed since the Supreme Court has ruled 
on the certainty phase of the charitable deduction problem as it arises 
in the invasion cases. During that time the lower courts have decided 
the cases chiefly by reference to the Ithaca Trust Company® holding 
or the decision in Humes v. United States.** Also during this period 
the statute was amended several times and the supporting regulations 
were revamped. Such changes as relate to certainty have been in the 
direction of liberalization. Yet in the recent case of Merchants Na- 
tional Bank of Boston v. Commissioner,*" the Supreme Court denied 
a deduction where the fact pattern was such as to make it certain 
for all practical purposes that no invasion of the corpus would be 
made.** 

Ozro Miller Field left the residue of his estate in trust, the income 
to go to his wife for life, and the principal to charity on her death. 
The trustee was given the authority “in its sole discretion” to invade 
the corpus if it deemed it “wise and proper for the comfort, support, 
maintenance, and/or happiness” of Mrs. Field. The trustee was in- 
structed to “exercise its discretion with liberality to my said wife, 
and consider her welfare, comfort and happiness prior to claims of 
residuary beneficiaries.” 

At the time of Mr. Field’s death Mrs. Field was 67 years old. She 
owned income-producing property worth approximately $104,000, in 
addition to tangible personal property and a comfortable country 
home. The Fields made simultaneous wills leaving the residue of 
their estates to charity. Their annual living expenses just prior to 


83 129 F. (2d) 1002 (C. C. A. 2d, 1942). The income of a trust fund was 
to be paid to the testator’s sister for life. On her death, if her husband were 
not then living, the fund was to go to the testator’s widow, if living, otherwise 
to Columbia University. If the sister’s husband survived her, he was to re- 
ceive a life estate in one-half of the fund, and on his death it was to go to 
the widow, if living, otherwise to Columbia; the remaining half of the fund 
was to go directly to the widow, if she survived her sister-in-law, and other- 
wise to the University. 

84 Td. at 1006. 

85 Supra note 58. 

86 Supra note 3. 

87 Supra note 3, noted in (1944) 92 U. or Pa. L. Rev. 325. See E. T. 12, 
1939-2 Cum. Bull. 335. 

88 The testator in this case died in 1936 and the applicable regulations are 
Regulations 80, Articles 44 and 47. 
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Mr. Field’s death amounted to about $6,000. The annual living ex- 
penses of Mrs. Field after the death of her husband amounted to be- 
tween $6,000 and $7,000. In the five years following the husband’s 
death Mrs. Field made expensive gifts to persons related to herself 
or decedent and gave them any help needed. Despite this largesse 
she accumulated excess income of about $40,000. 

The Board of Tax Appeals conceded that a “borderline case” was 
presented, but pointed out that “the income of the estate at the death 
of the testator was more than sufficient to maintain the widow as re- 
quired®* and there was no uncertainty appreciably greater than the 
general uncertainty that attends human affairs.”°° For these reasons 
the Board concluded that “the possibility of corpus being invaded is 
sufficiently remote to justify the deductions claimed.” 

The Court of Appeals for the First Circuit reversed the Board®? 
after finding the existence of a “clear possibility that the corpus of 
the trust may be invaded.” The rule applied by this circuit in deter- 
mining whether a charitable bequest is sufficiently certain denies a 
deduction where “the requirements of the life tenant are unmeasure- 
able and the possibility of invasion of the corpus exists under the 
language of the trust instrument.’ 

When the case reached the Supreme Court, the majority, speaking 
through Mr. Justice Rutledge, said that Congress and the Treasury 
require in these cases that there be available a “highly reliable ap- 
praisal of the amount the charity will receive. . . . Only where the 
conditions on which the extent of invasion of the corpus depends are 
fixed by reference to some readily ascertainable and reliably predict- 
able facts do the amount which will be diverted from the charity and 
the present value of the bequest become adequately measureable.”®* 
The Court concluded : “Introducing the element of the widow’s happi- 
ness and instructing the trustee to exercise its discretion with liber- 
ality . . . brought into the calculation elements of speculation too large 
to be overcome, notwithstanding the widow’s previous mode of life 
was modest and her own resources substantial.”®* 

In reaching this conclusion the Court frankly admitted that the 
sums which the wife’s “happiness” might require to be expended were 
affected by the facts that the trust income was large, that the widow 


89 Expected income was 1.8 times the probable expenditures, Actual living 

expenses *". the widow were about one-third of the average income. 
90 45 B. A. 270, 273 (1941). The test applied is that set out in Ithaca 

Trust Co. v. Lge st States, supra note 58 

91 Jd, at 274. 

92 132 F. (2d) 483 (C. C. A. Ist, 1942). 

93 Jd. at 486. This rule was laid down in Gammons v. Hassett, supra note 81. 

94 Merchants Nat. Bank of Boston v. Comm’r, supra note 3, at 261. 

95 Td. at 263. 


7 
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was 67 years old and had ample independent means, and that there 
were no dependent children. But, it insisted that Congress required 
a more reliable measure of possible expenditures and present value 
than was available. 

The minority stated its views in a brief opinion based upon the 
proposition that “the mere possibility of invasion of the corpus is not 
enough to defeat the deduction.’** It admitted that the discretion to 
pay to the wife from the principal such amounts as the trustee deemed 
proper for her “happiness” introduced an element of uncertainty be- 
yond that which existed in the /thaca Trust Company case.** “But,” 
continued Mr. Justice Douglas, “the frugality and conservatism of 
this New England corporate trustee, the habits and temperament of 
this sixty-seven year old lady, her scale of living, the nature of the 
investments—these facts might well make certain what on the face 
of the will might appear quite uncertain.’ 

Since the decision in the Merchants National Bank case, deductions 
have been denied where the trustee was given power to invade the 
corpus to provide for the widow’s “every comfort and conven- 
ience” ;*° and where the power authorized provision for the wife’s 
“comfortable maintenance and support, or to meet the expense of any 
sickness, emergency or misfortune, or any other expense whether of 
a like or different kind, deemed by said Trustees to be proper for her 
comfort or pleasure.” On the other hand, no fatal uncertainty was 
found where the trustee’s power to invade was limited only by his 
judgment as to the “best interests” of the life tenant.’”* 


96 [bid. 

97 See concurring opinion of Magruder, J., in Gammons v. Hassett, supra 
note 81. 

98 Jd. at 264. See also Comm’r v. Robertson’s Estate, 141 F. (2d) 855 
(C. C. A. 4th, 1944). A further factor inducing the minority’s opinion that 
the decision of the Board of Tax Appeals should stand was the rule that where 
the findings of the Board are supported by substantial evidence they are con- 
clusive unless the decision results from an erroneous application or interpreta- 
tion of law. See further Dobson y. Comm’r, 320 U. S. 489, 64 Sup. Ct. 239 
(1943); Paul, Dobson v. Commissioner: The Strange Ways of Law and Fact 
(1944) 57 Harv. L. Rev. 753. 

99 Estate of Louis Schumacher, T. C. Memo. Op., Nov. 29, 1943, CCH Dec. 

603 


100 Estate of J. Jerome Hahn, T. C. Memo. Op., Dec. 28, 1943, CCH Dec. 
661. 


101 Comm’r v. Robertson’s Estate, supra note 98. The life tenant was 76 
years old, married to a clergyman, had no children, and lived frugally; fur- 
ther, she had substantial income from a previous inheritance. The trustee 
testified that in his opinion the “best interests” of the beneficiary required 
continuance of her previous way of life. On these facts the Tax Court found 
that any uncertainty was negligible and that the possibility of failure of the 
charitable bequests was so remote as to be nil. The circuit court refused to 
follow the Merchants National Bank decision, stating that under the rule in 
Dobson v. Commissioner the findings of fact of the Tax Court must be affirmed. 
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A number of defeated deduction claims has resulted from the cer- 
tainty requirement in another group of cases which may be classified 
as the “issue cases.” The ordinary bequest is “To A for life, and 
then to her issue, but if she has no children, then to charity.” This 
type of grant is familiar to any student of trusts or real property law. 
A’s issue have a vested remainder and charity has a contingent re- 
mainder.’** May the estate receive a deduction for this contingent 
gift to charity? No one will dispute the fact that the contingent 
remainder has a value. But what is it? If we were dealing with a 
contingent real property interest, the value could be determined in the 
market place. But this has been said to be insufficient for tax pur- 
poses. The bequest must be certain and the value ascertainable as 
of the date of the testator’s death by means of recognized data and 
statistics.?°* 

This problem reached the Supreme Court in United States v. 
Provident Trust Company.*** A wise and liberal decision, it sets 
out the rule which has since been applied. 

The bequest in this case followed the form set forth above. The 
life tenant was 50 years old at the time of the testator’s death and 
was unable to have children as a result of an operation. This evi- 
dence was admitted on behalf of the taxpayer; the government rested 
its case on the conclusive presumption of capacity to bear children. 
The Court allowed the deduction. In reaching this decision, it re- 
viewed the history of the origin of the presumption, commenting on 
the facts that as of that time medical knowledge was meagre, that the 
case before it did not involve the usual situation where the rule has 
been applied, and that Congress could not have intended that its pur- 
pose of encouraging charitable bequests should be defeated “by a 
purely arbitrary presumption which whether applicable or not to 
sustain another or different policy, would deny the truth and subvert 
the policy of this particular legislation.”*°° The Court concluded: 

102 In Farrington v. Comm’r, supra note 20, the court stated the question in 
terms of vested or contingent remainder, but the decision was based solely 
on the conclusive presumption of childbearing capacity. And in Pennsylvania 
Co. for Insurances on Lives v. Brown, 6 F. Supp. 582 (E. D. Pa. 1933), aff’d 
per curiam 70 F. (2d) 269 (C. C. A. 3d, 1934), the court made clear the fact 
that questions of vested or contingent remainders, so vital in real property 
law, are of little importance for purposes of valuation of charitable gifts. 
“There is as much uncertainty and unascertainability of the amount involved 
in a vested remainder subject to be divested as in one which is contingent” (at 
584). See also Meierhof v. Higgins, supra note 83; Helvering v. Union Trust 
Co., supra note 78; Schoenheit v. Lucas, supra note 80. 

103 Humes v. United States, supra note 3; Ithaca Trust Co. v. United States, 
supra note 58; United States v. Provident Trust Co., supra note 16. 

104 Supra note 16. 

105 Jd. at 285. See opinion of Anderson, J., dissenting in Farrington v. 


Comm’r, supra note 20: Congress intended the statute to be construed in the 
light of shown truth. The Court in the principal case emphasized the point 
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*, .. the birth of a child to the daughter . . . was so plainly impossible 
that, as a practical matter, the hazard disappears from the prob- 
lem.”"2** 

Taxation, it has often been said, is a practical matter. It has not 
always been so treated. But here the Court put theory into practice 
and the result is satisfactory. No reason appears why this approach 
could not be taken in the other cases in which the question of cer- 
tainty arises. Too often even where a surface examination suggests 
that such approach has been used, more detailed scrutiny reveals that 
mere lip service has been given. 


CONCLUSION 


The question of certainty arises in relation to several of the 
statutory prerequisites to a deduction from the gross estate for gifts 
to charity. The several problems posed require their individual 
solutions. The government has by statute agreed to reduce the estate 
tax assessment of testators who make gifts to charity. It is not un- 
reasonable for the government to insist that it be substantially certain 
that charity will receive a gift. In formulating a rule care must be 
taken to keep in mind both sides of the case. It may seem hard that 
a deduction is denied under a particularly appealing set of facts, but 
it is equally hard that the government should grant a tax deduction 


for the purpose of encouraging gifts to charity and charity fail to 
benefit. 


Thus in cases involving a possibility of diversion to private pur- 
poses of the entire gift, fairly strict requirements are necessary. 
Otherwise the government’s generosity serves no useful purpose— 
charity may receive nothing and the government has lost estate tax 
revenue. But even here there seems no valid reason for denying a 
deduction when charity has actually received the benefit. Recognition 
of this fact was recently accorded by the enactment in the Revenue 
Act of 1942 of the “disclaimer provision.” 

The deduction has been disallowed frequently because of uncer- 
tainty existing “at the date of the testator’s death”—hbecause the 
testator in his will failed to make an absolute testamentary disposi- 
tion. Most of the cases indicate the clear intent or desire of the tes- 


that the question arose with respect to a surgical operation. In Ninth Bank 
& Trust Co. v. United States, 15 F. Supp. 951 (E. D. Pa. 1936), the court 
admitted evidence showing incapacity to bear children as a result of natural 
causes, stating that there was no difference in principle between such situa- 
tion and one where incapacity was the result of a surgical operation. Cf. Hoag- 
land v. Kavanagh, 36 F. Supp. 875 (E. D. Mich. 1941), where the deduction 
was disallowed because the evidence showed only that the possibility of issue 
was extremely remote. 
106 Jd. at 
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tator that the gift shall pass to charity. When this is combined with 
the act of a third person after the testator’s death which completes 
the gift, no reason appears for denying a deduction.2°* Support for 
this position may be found in the statutory provision giving to exe- 
cutors the option of valuing the estate as of the date of the testator’s 
death or a year thereafter.°* Further support in the form of a legis- 
lative trend may be found in the “disclaimer provision.” 

Where the uncertainty which defeats the deduction is found in the 
life tenant’s power to invade the charitable remainder, the facts of 
each case should be controlling.*°* A mere power to invade should 
not defeat the deduction. The court should examine the facts and 
determine the likelihood of an invasion.“° And, if such likelihood is 
found, they should go further into the facts to determine its extent. 
In most cases at least a minimum deduction could be given.*** Fur- 
thermore, in ruling on the particular fact situations the courts should 
keep in mind the distinction between the uncertainty created by a 
power of invasion and that created by a possibility of complete diver- 
sion of the gift. 

If certainty were the sole concern of either the government or the 
taxpayer, its achievement would be comparatively simple. A require- 
ment of strict adherence to the words of the statute would reach that 


end. An interpretation of the statute as calling for an absolute be- 
quest of a definite sum of money would make it clear that no other 
type of bequest would merit a deduction. Any condition or contin- 
gency would then defeat a claim for deduction. 


107 “The first paragraph of Article 47 (of Regulations 80), if construed to 
permit deductions for gifts, ascertained to be definite before levy of tax, would 
be a sound and practical interpretation of the Act. It would make for defi- 
niteness in tax assessments.” Norris v. Comm’r, supra note 14, at 799. 

108 Supra note 69. 

109 But see concurring opinion of Magruder, J., in Gammons v. Hassett, 
supra note 81. 

110 A power of invasion will not be implied. See Baker-Boyer Nat. Bank 
v. Henricksen, supra note 19, where the will gave the estate to the testator’s 
widow for life under a specific provision that “no limitation is to be placed 
on my said wife in any expenditures which she may make for any purpose,” 
and silent as to any power to invade the charitable remainders. The court 
refused to find an implied power of invasion, basing its ruling on a finding 
as to the testator’s intent and a previous state court decree holding that the 
widow had no power to invade the corpus. The circuit court affirmed the de- 
cision solely on the latter ground. 


111 See Boston Safe Deposit & Trust Co., 20 B. T. A. 1159 (1930), where the 
testator by will provided for annuities of $300 a year during the life of his 
three daughters for every grandchild which might be born after his death. 
The Board allowed a minimum deduction for a remainder to charity where it 
appeared that grandchildren could be born with incredible rapidity and in im- 
probable numbers without impairing this value. While the value of the chari- 
table gift was here ascertained by the wildest speculation, the result is unob- 
jectionable. 
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But would not such an interpretation destroy the purpose of the 
statute? Would testators continue to bequeath to charity the re- 
mainder of their estates when no tax advantage was obtainable? The 
answer, of course, depends to a large extent on the individual tes- 
tator—his views toward taxes and charities, and his family situation. 
Many of the charitable deduction cases involve families composed 
only of an elderly testator and his elderly wife. The contingencies 
created by the testator, through which the gift must pass, are merely 
by way of insurance that his widow will never be in want. If he 
could make equally sure of this by a larger outright gift to her, it is 
likely that charity would still receive the reduced remainder. 

Some of the cases give the impression that the courts have been 
overzealous in protecting the government from the loss of estate tax 
revenue which results where the gift to charity fails. In recent years 
much revenue has been lost as a result of charitable deductions given 
for bequests which meet every requirement of the statute. Testators, 
reluctant to pay large estate taxes and desirous of preserving to their 
families the control of their extensive property interests, have evolved 
the charitable trust as a solution.** All of the property is left in 
trust to be used for charitable purposes, and members of the family 
are appointed trustees. Thus control is maintained even after the 
testator’s death and estate taxes are avoided. 

It is entirely possible that future development on this subject will 
be reflected substantially in legislation by Congress rather than in 
court decisions. The last twenty years have witnessed much legis- 
lation directed at breaking down concentrations of wealth in a few 
hands. Since much of this wealth has been passed down through 
charitable and educational trusts, it may be expected that Congres- 
sional regulation of these few tremendous fortunes will provide the 
law by which the vast numerical majority of cases will be decided 


in the future. 
ELIZABETH HARTUNG. 


Union-Non-UNIon AGREEMENTS UNDER THE SHERMAN AcT 


The Supreme Court of the United States, while delineating a wide 
area of union immunity from the Sherman Act? in its decisions in 
Apex Hosiery Co. v. Leader® and United States v. Hutcheson,* 


112 The Treasury has recommended that the charitable deduction be limited 
to a specified percentage of the decedent’s estate, saying that the policy under- 
lying the deduction does not justify the results achieved by the instrumentality 
of the charitable trust. Hearings before Committee on Ways and Means on 
Revenue Revision of 1942, 77th Cong., 2 Sess. (1942), pp. 91-92. 

1 26 Stat. 209 (1890), 15 U. S. C. §1 et seq. (1940). 

2 310 U. S. 469, 60 Sup. Ct. 982, 84 L. ed. 1311 (1940). 
3 312 U. S. 219, 61 Sup. Ct. 463, 85 L. ed. 788 (1941). 
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left for another day the task of specifying with practical exactness 
such union activity as might still be subject to anti-trust regulation. 
In the Hutcheson case, emphasis is placed on the necessity for read- 
ing the Sherman Act, § 20 of the Clayton Act,* and the Norris- 
LaGuardia Act® as “three interlacing statutes’ *® when determin- 
ing whether union conduct is a restraint of trade interdicted by 
the Sherman Act. The Hutcheson opinion, though making lawful 
that conduct which is unenjoinable under the Sherman Act, cannot 
be taken as an effort by the Court to place all labor conduct beyond 
the reach of the Act and thus award a blanket immunity which had 
been refused by Congress.” At least, it seems clear that the Court 
may be willing to apply the anti-trust legislation to some types of 
union conduct and, perhaps, particularly where a non-union party is 
a participant. Mr. Justice Frankfurter’s Hutcheson opinion left the 
door ajar with this dictum: 


So long as a union acts in its self-interest and does not com- 
bine with non-labor groups, the licit and the illicit under § 20 
[Clayton Act] are not to be distinguished by any judgment re- 
garding the wisdom, the rightness or wrongness, the selfishness 
or unselfishness of the end of which the particular union activities 
are the means.* (Emphasis supplied.) 


This language, coupled with the footnote which accompanied it,® 
provoked much interpretative discussion *° and has been conspicu- 
ously unsatisfactory as a guide to lower federal courts in their con- 
sideration of cases involving union-non-union agreements having 


4 38 Stat. 730 (1914), 29 U. S. C. $52 (1940), 15 U. S. C. §17 (1940). 

5 47 Stat. 70 (1932), 29 U. S. C. §§ 101-115 (1940). 

6 United States v. Hutcheson, supra note 3, at 232. 

7 For Congress’ intent to include labor within the Sherman Act see BERMAN, 
LABOR AND THE SHERMAN Act (1930). Professor Berman reaches the conclu- 
sion that Congress did not intend the Act to cover labor organizations. Oppo- 
site conclusions are found in MAson, OrGANIZED LABOR AND THE Law (1925) 
and in Emery, Labor Organizations and the Sherman Act (1912) 20 J. Pot. 
Econ, 599 

8 United States v. Hutcheson, supra note 3, at 232. 

9 Ibid. “Cf. United States v. Brims, 272 U. S. 549, involving a conspiracy of 
millwork manufacturers, building contractors and union carpenters.” On their 
facts, the Lumber Products and Brims cases are very much the same. It might 
even be argued that the real objective of the union in Brims was to extend its 
organization into non-union Wisconsin plants, in which case there is established 
an element of justification not found in Lumber Products. 

10 For comprehensive discussion of the general problem: Blum, Labor Pro- 
visions of the Clayton Act Revised (1941) 29 Gro. L. J. 770; Gregory, Union 
Peacetime Restraints in Collective Bargaining (1943) 10 U. Cut. L. Rev. 177; 
Steffen, Labor Activities in Restraint of Trade—The Hutcheson Case (1941) 
> Inn. L. Rev. 1; Teller, Federal Intervention in Labor Disputes and Collec- 

ive Bargaining—The Hutcheson Case (1941) 40 Micu. L. Rev. . ay 
- New Federal Charter for Trade Unionism (1941) 41 Cor. L. 

(1941) 9 Geo. Wasu. L. Rev. 724; (1942) 42 Cor. L. Rev. c02, 10ers % 1940) 
54 Harv. L. Rev. 887; (1942) 56 Harv. L. Rev. 479. 
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adverse effects on interstate commerce. Two recent decisions are 
illustrative of the absence of controlling tests applicable to cases aris- 
ing in this sphere. 

In Lumber Products Association v. United States, the court sus- 
tained convictions against union members based on charges that the 
agreements between labor and employer groups had effectively re- 
stricted the sale of out-of-state “millwork” ?? in the San Francisco 
Bay area. The opposing** result is reached in Allen Bradley v. 
Local Union No. 3, International Brotherhood of Electrical Work- 
ers,\* where the court reversed the district court ** and denied an in- 
junction against a manufacturer-union agreement organically com- 
parable to the Lumber Products contracts. 

The Lumber Products agreements were entered into by virtually 
all employers and unionized carpenters, joiners and millworkers in the 
San Francisco Bay area, and their effect, as proved at trial, was to 
shut out substantially all out-of-state “millwork” which had previ- 
ously amounted to 80% of the supply. The acts complained of by 
the plaintiffs in the Allen Bradley case included agreements and 
working understandings between manufacturers, contractors and 
union electrical workers in New York City which resulted in the 
effective boycott of electrical goods ** produced by non-local firms. 
In both instances the agreements were enforceable through the fre- 
quently used labor devices of picketing, boycotting, and withholding 
of labor supply, aided by employer vigilance against dealing in ma- 
terials not produced under the terms of the bargains. Suppliers un- 
able, for no reason other than geographic location, to deal with the 
unions involved were precluded from selling their merchandise in 
the areas where the restrictive agreements were in force. The result 
of the combinations in both of these cases was to impede interstate 
traffic by giving local manufacturers a monopoly status, provide more 
work for local union labor, and in some measure influence prices. The 


11144 F. (2d) 546 (C. C. A. 9th, 1944). 

12 Finished lumber products such as sash, doors, flooring, window frames, and 
pre-fabricated units. 

13 No effort is made in this paper to discuss procedural differences, under the 
Sherman Act, between criminal action and a suit for injunction against labor. 
The importance of these differences is emphasized in a footnote to the Allen 
Bradley decision where the court says “. . . the present issue of framing an 
injunction of fixed regulation of future union activities differs markedly from 
that of finding evidence to sustain a jury’s verdict of guilt.” Infra note 14, at 
225. Nevertheless, in the light of the Apex and Hutcheson decisions it would 
appear that the fundamental elements to be considered in determining the scope 
of the Sherman Act as applied to labor activities are the same regardless of 
the remedy sought. 

14145 F, (2d) 215 (C. C. A. 2d, 1944). 

1541 F. Supp. 727 (S. D. N, Y. 1941). 

16 Basic materials and assembled units such as switchboards, lighting fixtures 
and control boxes. 
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agreements were for the mutual benefit of the parties and the profits 
were divided between them. 

The Lumber Products decision is founded primarily on two 
grounds: (a) the agreements did not flow as a result of a labor dis- 
pute, and (b) they did not constitute the mere promotion of union 
self-interest. A majority of the court deciding the Allen Bradley 
case reasoned that any act not forbidden to labor when acting by itself 
may not be prohibited because other than union groups may join in 
the same purpose.’’ The court points to the fact that the union or- 
ganization might, without agreements with business interests, con- 
tinue to bar plaintiffs’ products through the device of keeping its 
members from working on equipment produced in other than local 
plants.** There seems also to be some apprehension on the part of 
the court as regards the enforcement of even the most carefully drawn 
injunction in these circumstances.’® 

Lower court decisions subsequent *° to the Apex and Hutcheson 
cases, and dealing with the union-non-union combinations, have 
tended to divide into two fairly distinct categories, as reflected in 
these principal cases. At the core of this division is the question of 
interpreting that portion of the opinion quoted above, and the matter 
of assigning the proper weight to the precedent of United States v. 
Brims** which hangs to the Hutcheson opinion as a “Cf.” footnote. 
Some courts seem to have regarded the footnote reference to the 
Brims case as having left it in full force, hence establishing something 
of a solid exception to the Hutcheson rule.** Probably the largest 


17 Cf. Apex supra note 2, at 485; Prairie Farmer Publishing Co. v. Indiana 
Farmers Guide Publishing Co., 88 F. (2d) 979, 982 (C. C. A. 7th, 1937). 

18 The availability of the criminal remedy in the situation suggested has sup- 
port in United States v. Heating, Piping and Air Conditioning Contractors 
Ass’n, 33 F. Supp. 978 (S. D. Cal. 1940); but the cases of United States v. 
Local No. 3 of International Brotherhood of Electrical Workers, 42 F. Supp. 
783 (S.-D. N. Y. 1941), and United States v. New York Electrical Contractors 
Ass’n, 42 F. Supp. 789 (S. D. N. Y. 1941) were nolle prossed upon defendant's 
filing: for rehearing after the Musicians case, infra note 20. 

19“ | . one can easily foresee the almost impossible position of the court in 
attempting fairly to pass upon the proceedings in contempt which would in- 
evitably follow.” Allen Bradley v. Local Union No. 3, supra note 14, at 223. 

20 The Supreme Court, in per curiam opinions, has applied the Hutcheson 
rule in United States v. Building and Construction Trades Council, 313 U. S. 
539, 61 Sup. Ct. 839, 85 L. ed. 1508 (1941); United States v. United Brother- 
hood of Carpenters and Joiners, 313 U. S. 539, 61 Sup. Ct. 839, 85 L. ed. 1508 
(1941); United States v. International Hod Carriers Council, 313 U. S. 539, 
61 Sup. Ct. 839, 85 L. ed. 1508 (1941); and United States v. American Fed- 
eration of Musicians, 318 U. S. 741, 63 Sup. Ct. 665, 87 L. ed. 1120 (1943). 
The immediate problem involving the labor-non-labor combination has not been 
raised to the Court since its Hutcheson decision. 

21 272 U. S. 549, 47 Sup. Ct. 169, 71 L. ed. 403 (1926). 

22 United States v. Central Supply Ass’n, 40 F. Supp. 964 (N. D. Ohio 1941) ; 
United States v. Associated Plumbing and Heating Merchants, 38 F. Supp. 769 
(W. D. Wash. 1941). The Brims exception was also relied on to some extent 
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virtue of this view is its simplicity, and one commentator’s aggres- 
sive rejection of it has been judicially embraced.** Moreover, even 
though the Lumber Products court cites the Brims case in support 
of its holding, it does not seem necessary to contend that the earlier 
decision has lost nothing as a result of the later rulings. Even by 
adhering to a broad view of the Brims exception, we could hardly 
conclude that all union-non-union combinations are, for that reason 
alone, within the purview of the Sherman Act. In view of subse- 
quent legislation protecting and supporting labor in its processes of 
collective bargaining, it would indeed be an anomaly to find the im- 
munity dissolved once an agreement is consummated and the parties 
subjected to prosecution for doing that which the law cogently en- 
courages.** The definitive problem of locating the sphere in which 
unions may be controlled by anti-trust action certainly does not lend 
itself to treatment by any easy generalization. No court has cared 
to assert that the Supreme Court has, either by design or inescapable 
implication, foreclosed the possibility of successful action against labor 
under the Sherman Act but there is a suggestion that the basic issue 
is one for the consideration of Congress,” not the courts. The nature 
and extent of the legislative action that may eventually be required 
will be determined in part by how well the courts are able to recon- 
cile the basic purposes of the “three interlacing statutes” ** in their 
case-by-case application to industrial agreements. 

Essentially, the question of the moment is whether or not the 
courts can provide a measure of relief under existing law from the 
trade-restricting compacts between workers and their employers. 
The argument that the union can accomplish the same result on its 
own and without the benefit of assistance from the employer groups 
is particularly appealing when considering the long-range aspects of 
consumer protection. Obviously, the means employed to exact the 
tribute makes little difference to the consumer who is deprived of 
the competitive benefits of lower priced non-local goods. But while 


in cases cited, supra note 18. But cf. United States v. Bay Area Painters and 
Decorators Comm., 49 F. Supp. 733 (N. D. Cal. 1943) Language in the 
opinion offers grounds for a distinction in that labor was protecting a legitimate 
“health interest” by restricting the use of spray painting equipment; United 
States v. San Francisco Electrical Ass’n, 57 F. Supp. 57 (N. D. Cal. 1944). 

23 Tunks, supra note 10, quoted in Allen Bradley, supra note 14, at 225, speak- 
ing of the Brims precedent, “. . . should be deflated to its position as one of a 
line of cases uncritically condemning refusal to work on non-union products 
delivered in interstate commerce.” It will be observed in the text of the pres- 
ent discussion that it can be urged that the Brims decision holds more merit 
than that assigned it in this quotation. 

24 United States v. Bay Area Painters and Decorators Comm., supra note 22. 

25 See Gregory, supra note 10, and the Allen Bradley decision, supra note 14, 
at 225, 226, for typical comment in this vein. 

26 United States v. Hutcheson, supra note 6. 
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admitting that the present state of the law no doubt leaves the con- 
suming public at the mercy of a number of well guarded and legally 
impeccable union activities, we need not submit, without struggle, to 
the thesis that no labor activity may be controlled through the use 
of presently available federal legislation for the safeguarding of com- 
petition.?’ 

The court deciding Lumber Products did not hesitate categorically 
to disqualify labor from receiving the protection of the Hutcheson 
rule with: 


The dispute is past. The labor and non-labor groups are 
combined. The acts described in §4 of that Act [Norris- 
LaGuardia] and Section 20 of the Clayton Act, some of which 
are charged in the indictment here to have been committed by 
the now non-disputant unions and their members and their manu- 
facturing employers are not to secure any legitimate advance of 
the laborer’s interest.”* 


Thus, even though union members, by making demands for increased 
wages, had started the chain of events leading to the combination 
found unlawful, the court flatly denies the presence of the “labor 
dispute” element which lies at the root of the union protection.”* By 
dropping back to what it considered a fair interpretation of the policy 


held out in labor’s protective legislation, and while cognizant of the 
enumeration in § 4 of the Norris-LaGuardia Act, and the definitions 
in § 13, the court concluded that a mere demand for a wage increase 
in 1936 was not enough to entitle the agreements in question to the 
color of having flowed from a “labor dispute.” It does not appear 
that at any time during the formation of the contracts the partici- 
pants were industrial combatants in the customary sense. The em- 
ployer groups had, for practical purposes, given up. In effect, the 
usual situation was reversed, and the employers were asking the 
union for protection from competition in order that they could better 
meet the request of labor.*° The dispute, if existent at any time, 


27 For other possible types of actionable conduct, see ARNoLD, THE Borrie- 
NECKS oF Business (1940) pp. 249-253 

28 Lumber Products Ass’n v. United States, supra note 11, at 551. 

29 It should be observed that unless price-fixing and boycott can somehow be 
identified as integral parts of the “terms and conditions of employment,” the 
agreements in both Lumber Products and Allen Bradley ought to leave the 
union without protection under the definition of “labor dispute” found in § 13 (c) 
of the Norris-LaGuardia Act. Since in both of the principal cases the force 
of the labor action was directed against other than those standing in an em- 
ployer relationship to the union, it should be more difficult to qualify the con- 
duct as having its origin in a “dispute.” 

80 This is an inference drawn from the fact of relative bargaining strength. 
It perhaps could not be supported by examining in detail the negotiations lead- 
ing to the agreement, but it is reasonable if we assume, as seems to be neces- 
sary, that labor’s strength dominated the transaction. 
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was now a small item in the eyes of the court, at least in terms of 
comparative considerations. To some this will no doubt appear to 
be an outright trampling upon the rights of labor, yet how else but 
under a “rule of reason” can we define the true “labor dispute” and 
especially its duration? Presumably, all manner of labor-employer 
agreements stemmed, at their inception, from some variety of “dis- 
pute,” but is it not possible that some such combats are dissolved 
in a fashion so incompatible with the major policy aim of the Sher- 
man Act as to cause the resultant agreement to lose its identity as 
a product of a “dispute” and become rather a violation of a larger 
national objective to “suppress combinations to restrain competition 
and attempts to monopolize by individuals and corporations” ? ** 

It will also be observed from the Lumber Products quotation that 
the decision went further and stripped the combinations of any cloak 
of legality which might be claimed by reason of the promotion of 
legitimate labor interests. As will be noted presently, the court’s in- 
sistence on an affirmative showing of labor “self-interest,” and the 
absence of an intent to restrict commerce, is in harmony with a line 
of judicial expression, but considering the facts of the case, the dec- 
laration here is a stride beyond the position taken by any other court. 
The highly persuasive argument employed in Allen Bradley, i. e., that 
what labor may do alone it may do in combination, is by-passed, 
whereas here, the court totals up the facts surrounding a given ex- 
ample of union conduct and finds that in gross the activity is not 
immunized, even though some individual acts making up the larger 
whole might be protected if they were standing alone and directed 
toward other ends. This technique is perhaps open to the criticism 
that the court is thus producing synthetically an illegal situation that 
could not be arrived at by simple arithmetical totaling of the compo- 
nents. Actually what the court is saying is that the illegal in this 
bargain has overcome the legal; that these features of the compact 
which are in collision with the Sherman Act outweigh those otherwise 
entitled to protection. 

The court might well have emphasized the significance of the ele- 
ment of “self-interest” when attempting to locate the sphere in which 
union conduct may be regulated by the Sherman Act. This factor 
was focused upon in the dissenting opinion by Mr. Justice Brandeis, 
concurred in by Mr. Justice Holmes in the Bedford Cut Stone Co. 
v. Journeyman Stone Cutters Ass’n of North America*? where, in 
reference to the Brims case, it was said that “the purpose of the 

combination was not primarily to further the interests of the union 


31 Parker v. Brown, 317 U. S. 341, 63 Sup. Ct. 307, 87 L. ed. 315 (1943). 
32 274 U. S. 37, 47 Sup. Ct. 522, 71 L. ed. 916 (1927). 
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carpenters.” ** Concededly, this criterion calls for delicate applica- 
tion whenever there can be found residual values accruing to the 
labor members of the combination, and when labor takes its cut 
from the increased prices attaching to the employer’s monopoly po- 
sition, a labor interest is undoubtedly being served. Again, as in 
the instance of finding a “dispute,” it seems apparent that in a 
given case, labor may get a benefit, but that benefit cannot be said 
to be the purpose of the contract. It seems clear that the shift in 
bargaining strength under present legislation is such in some situa- 
tions as to place the business interest in the position of having to 
solicit labor’s assistance in blocking competition. When this condi- 
tion exists, the union “self-interest” may be fairly said to be sub- 
ordinated to the larger aim of preventing the movement of competing 
products. The Allen Bradley court, while depreciating the precedent 
value of the Brims holding, in the light of later decisions, sets up 
dictum from Albrecht v. Kinsella** as a statement illustrating the 
true line of demarcation between the licit and illicit in union-em- 
ployer agreements. There, though the court was unable to bring the 
federal statutes to bear on the union for other reasons,** it was said: 


Labor unions as such were here involved only in name—and 
the name of labor was being used as a shield or blind behind 


which a venal group was hiding and at the same time levying 
tribute upon industry, business and home builders. . . . When 
officials of a labor union step outside their union labor fields 
and act as highwaymen, levying tribute on those who wish to 
build homes or other buildings, acting for their individual gain, 
the immunity granted to labor unions under the amendment to 
the Sherman Act does not extend to them.** 


Moving forward from this, but still in the same tenor, are Judge Den- 
man’s views as expressed in the Lumber Products decision: 


Also there is not here the protection or preservation of a pre- 
viously existing interest lending reasonableness to a restraint, 
but rather the bold pursuit of restraint for the direct mutual ad- 


vantage of the parties, to be gained by the monopoly price tribute 
from the consumer.** 


The Allen Bradley majority, in addition to being disturbed over the 
enforcement aspects of an injunction against the union, was unwill- 


33 Td. at 64. 

34119 F. (2d) 1003 (C. C. A. 7th, 1941). 

35 Using the basic test of “undue restriction” enunciated in Standard Oil Co. 
v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 619 (1911), the court 
found that the commerce involved was not sufficient to invoke the federal acts 
in question. On this point, compare Louisiana Farmers Protective Union v. 
Atlantic and Pacific Tea Co. of America, 131 F. (2d) 419 (C. C. A. 8th, 1942). 

36 Supra note 14, at 224. 

37 Lumber Products Ass’n, Inc. v. United States, supra note 11, at 549, 
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ing to say that labor had crossed the shadowy line into the area where 
the absence of self-interest and the presence of an intent to control 
interstate commodity traffic made possible the application of anti- 
trust law. 

It is difficult to find anything in the facts of the Allen Bradley 
situation which distinguishes it from the Lumber Products arrange- 
ment. There is no perceptible distinction between the two cases in 
terms of degree or directness of the restraint. This fact negatives the 
application of a distinction made in a later case, United States v. San 
Francisco Electrical Contractors Ass'n Inc.,°* where defendant’s 
motions to strike and dismiss were granted on the grounds that though 
alleged, there was no actual showing of restrictive features “such as 
agreements not to work or actual refusal to work, on electrical equip- 
ment originating out of the state.” *® The court then states that the 
government had failed to show that the agreements in question re- 
sulted in any restriction on the interstate traffic in electrical goods 
and that such could not be inferred from the fact that a measure of 
price control was maintained through a central bid depository system 
agreed upon by contractors and unions. The system proved here did 
not prevent contractors from doing “free lance” work outside of it 
without hindrance by competitors or the unions. Thus, the court steps 
into a consideration of the “intent” of the agreement and points to 
the differences between purely local restraints on commodity use and 
genuine attacks on interstate trade. The court reasons by analogy 
that the contracts under consideration are no more restraints on inter- 
state trade than the territorial limitations on the sale and service of 
automobiles which could not be brought under the Sherman Act in 
Boro Hall Corporation v. General Motors Corporation.*° In these 
circumstances it makes no difference that one party to the bargain is 
labor, for the agreement itself is intrinsically out of reach of the 
anti-trust legislation. 

It may be observed that many of the difficulties which appear to be 
handicaps in the development of a consistent pattern in the treatment 
of labor-non-labor agreements stem from the confusion in catalog- 
ing particular types of bargains through the identification of their 
most prominent characteristics. The dogged following through of 
isolated factors such as “dispute,” or the general right of unions to 
be protected in organization and self-betterment programs may well 
lead to stretching the union shield to cover not only most of labor’s 


88 Supra note 22. 
39 Jd. at 64. 
40 124 F. (2d) 822, 824 (C. C. A. 2d, 1942). 
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conduct *' but a large area of employer activity that could be acted 
against were it not for the presence of the union party.*? By the same 
token, the Court in the Apex and Hutcheson decisions certainly de- 
nied the application of straight industrial standards to strictly labor 
activities. It is apparent that we need standards drawn from fair 
interpretative compromise to serve in the netherland where the two 
parties meet and join forces in a mutual benefit program that crushes 
down upon interstate trade and ultimately the local consuming public. 
Recent labor cases under the Sherman Act may be broadly split 
into these categories: (a) where labor acts alone with a resultant 
restraint of trade; (b) where labor joins with a non-labor party and 
no restraint under the Sherman Act is found ;** (c) where labor 
joins with non-labor groups and the bargain is intended to restrict 
interstate trade with the view toward getting some benefits for labor 
while at the same time eliminating competition for the employer. 
Largely, the cases in class (a) have been decided in labor’s favor 
despite some extensive trade restrictions on the grounds that the 
restraint was merely “indirect, incidental, and remote.” ** From 
this class of cases have come suggestions that are very troublesome 
when applied to class (c) situations. These carried-over ideas may 
be illustrated by an example from United States v. American Feder- 


ation of Musicians ** where it was held in part that a nation-wide 
restraint may be supported as a legitimate “make work” device of 
labor. This view is echoed in the Allen Bradley opinion ** without 
regard for the basic difference between a straight labor and a labor- 
employer activity. 


41 There seems to be agreement that flagrant conduct associated with violence 
or fraud would not be immunized. Again, the difficulty lies in setting up uni- 
versally acceptable definitions since there are no clear lines between the situa- 
tion where the union is said to be a “front” and where its conduct is said to 
be directed toward legitimate labor ends. It seems likely that where a com- 
bination is shown to have resulted from bad faith on the part of labor’s leader- 
ship, the leaders alone would be subject to attack rather than the union as such. 

42 There is no indication that the Allen Bradley decision would have been 
altered had the employers been joined as parties, yet it seems clear that their 
conduct, if acting alone and accomplishing the same result, could be actionable. 

43 United States v. San Francisco Contractors Ass’n, supra note 22. 

44 This language seems to be more closely related to the purpose of the action 
undertaken than to the machinery or immediate effect of the action. In 
situations such as that found in the Musicians case, supra note 20, the di- 
rectness of the restraint is quite apparent and the same may be said for other 
illustrative cases in this class: Industrial Ass’n of San Francisco v. United 
States, 268 U. S. 64, 45 Sup. Ct. 403, 69 L. ed. 849 (1925); United Leather 
Workers Union v. Herkert and Meisel Trunk Co., 265 U. S. 457, 44 Sup. Ct. 
623, 68 L. ed. 1104 (1924); Apex Hosiery Co. v. Leader, supra note 2; United 
States v. Bay Area Painters Comm., supra note 22. 

45 Supra note 20. 


46 Supra note 14, at 220. 
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Admitting that this sort of argument is acceptable in class (a) 
cases, it does not follow that it should receive equal application to 
class (c) cases. Once it is applied with force to class (c) problems, 
thereby extending a tacit invitation to an assortment of trade-re- 
stricting compacts, industry might well plan to make broad industrial 
agreements a part of beneficent labor bargains in the hope of finding 
protection through labor’s participation. In view of the steady 
growth of organized labor, the possibility of this trend is much 
greater than is the chance that the unions will be materially damaged 
by subjecting them to anti-trust regulation when the major purpose 
of the deal is to assist the employer by keeping out non-local products. 

It does not appear to do violence to labor to suggest that in class 
(c) there exists the reverse of the class (a) doctrine, i. ¢., the restraint 
of trade is primary, the benefits to labor only “incidental, indirect 
and remote.” This position seems compatible with the public policy 
section of the Norris-LaGuardia Act,*’ and inasmuch as labor’s pro- 
tective legislation was directed toward strengthening the bargaining 
position of union groups, it does not seem unreasonable that its ap- 
plication should be enclosed by the fairly judged self-interest motives 
upon which a particular union-non-union agreement is founded. The 
local combinations in both the Allen Bradley and Lumber Products 
cases were tight and all inclusive, except for stipulated exceptions,** 
within the sphere of intended coverage. The unions were not at- 
tempting to increase or sustain their membership, nor were they con- 
cerned with “non-union” goods since the restriction applied equally 
to all non-local products. 

When measured in terms of practical results, the analogy between 
this situation and the local state tariff seems apt. In Hale v. Bimco 
Trading Co.*® the Supreme Court struck down as unconstitutional a 
Florida statute imposing a tariff on foreign cement. A present mem- 
ber of the Court in commenting on this decision states that it was 
“ .. in the great tradition of the Court, one of whose most vital 


functions has been to prevent local parasitic endeavors from profiting 
at the expense of the nation’s trade.” *®° We must admit that not 
only local, but in some instances national,®' parasitic activities have 


47 47 Stat. 70, §2 (1932) 29 U. S. C. § 102 (1940). 


48 In the Allen Bradley bargain was a stipulation permitting non-local goods 
provided the same commodity was not manufactured locally. 


49 306 U. S. 375, 59 Sup. Ct. 526, 83 L. ed. 771 (1939). 
50 JACKSON, THE STRUGGLE FoR JupICcIAL SupREMACY (1940) p. 284. 
51 United States v. American Federation of Musicians, supra note 20. 
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been protected in the interest of guarding the worker in his efforts 
to augment his bargaining strength. When these endeavors of labor 
qualify in fact as being within the sphere covered by the protective 
statutes, the interests of the consumers and the objective of free 
competition perhaps properly give way to the legitimate struggle of 
labor to improve its position. It might even be said that when labor 
and industry are combatants they tend to hold each other in check 
and thus afford the consumer some small measure of protection. 
However, case situations now arising are indicative of the fact that 
the relative positions of the parties are being reversed, and under 
this reversal the consumer is indeed the forgotten man, the forces of 
labor and industrial monopoly having joined hands for their own 
benefit without regard for him.*? 

The Lumber Products result is more desirable than that reached 
in Allen Bradley if we consider it a proper function of the courts to 
weave into one usable entity those terms of different statutes which 
by their nature impose reciprocal limitations. The Lumber Products 
decision is a cold forthright proclamation that a union’s conduct must 
qualify under rigid standards as to a “dispute” and “self-interest.” 
Yet it seems to produce an acceptable balance between the conflicting 
interests sought to be protected in the general policies upon which 
the Sherman, Clayton and Norris-LaGuardia Acts were founded. 
Arriving at such a balance is a function for the courts under the law 
as it now stands, and will continue to be under any amendatory legis- 
lation. It cannot be expected that Congress will so redefine the rights 
and interests of the parties that the courts have only to match the 
facts before them against a legislative enumeration. The Allen Brad- 
ley court appears to have avoided grappling with the complexities of 
a difficult interpretative problem by designating it a policy matter, 
hence, beyond the court’s function. This may be a convenient device 
for stimulating Congressional re-examination of the present law, but 
it holds out no hope for immediate relief to those being injured by 
labor-employer combinations in restraint of interstate commerce. 
Doubtless, new law in this field is eminently desirable, but in the 
meanwhile the Lumber Products holding provides a formula under 
which the support of labor organizations may be withdrawn when 
the unions and their employers conspire for an open season on the 
purchasing public. James R. SHICK. 


52 Columbia River Packers Ass’n v. Hinton, 315 U. S. 143, 62 Sup. Ct. 520, 
86 L. ed. 750 (1942), holds a non-labor party not entitled to the union cloak 
despite an economic status comparable to that of labor. 


8 
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THE INFLUENCE OF COMMERCIAL Success UPON RECENT 
PaTENT DECISIONS 


Recent decisions have made patent law the victim of many uncer- 
tainties.. The perplexities relative to the standard of invention (the 
extent of the advance in the art necessary to sustain a patent) was 
touched off by Cuno Engineering Co. v. The Automatic Devices Co.? 
That case and prior as well as subsequent decisions on the subject 
justifies a consideration of the question of what constitutes an “inven- 
tion” since the “standard of invention” has some bearing on the ques- 
tion at hand. 

The Patent Office in the first instance must pass on the question of 
patentability. If the Patent Office refuses a patent the applicant may 
normally have his right reviewed either by the Court of Customs and 
Patent Appeals or the District of Columbia Courts. While the former 
takes the view that the Supreme Court has not raised the standard 
of invention,* the Court of Appeals of the District of Columbia has 
stated the standard of invention of the Patent Office is below the 
“legal level.” * The confusion does not stop with tribunals that review 
the right to obtain patents. Three circuit courts of appeal have recog- 
nized a “new doctrinal trend” with respect to the standard of inven- 
tion. However, one of these, the Court of Appeals for the Sixth 
Circuit, apparently gives greater weight to the presumption that the 
patent is valid when the Patent Office considered the closest prior 
art® than it does to the “new doctrinal trend,” for in 1943 it repudi- 
ated the latter and followed the Patent Office in Trabon Engineering 
Co. v. Dirkes.*’ The Seventh and Eighth circuits have said the stand- 
ard of invention has remained the same over the years.® 

The frequency with which plaintiff's commercial success (or the 
lack of it) is mentioned in cases referred to above as compared with 


1As to the uncertainties created by the Supreme Court’s disposition of the 
Mercoid cases, see Wood, The Tangle of Mercoid Case Implications (1944) 13 
Wass. L. Rev. 61. + Landis Machine Co. v. Chase Tool Co., Inc., 141 

F. (2d) 800 (C. C. A. 6th, 1 7 

2314 U. S. 84, 62 Sup. Ct. 37, 87 L. ed. 58 os). 

3In re Shortell, 142 (2d) 292, 295 (C. C. P. A. 1944). 

4 Magnaflux v. ‘Coe, 139 F. (2d) 531 (App. D. Cc 1943). 

5 Picard v. United Aircraft Corp., 128 F. (2d) 632, 636 (C. C. A. 2d, 1942), 
cert. den., 317 U. S. 651, 63 Sup. Ct. 46, 87 L. ed. 524; United States Gypsum 
Co. v. Consolidated Expanded Metals Co., 130 F. (2d) 888, 892 (C. C. A. 6th, 
1942), cert. den., 317 U. S. 698, 87 Sup. Ct. 558; Bellavance v. Frank Morrow 
Co., 141 F. (2d) 378 (C. C. A. Ist, 1944). 

6 Williams Manufacturing Co. v. United Shoe Machinery Co., 121 F. (2d) 
273, 277 (C. C. A. 6th, 1941). 

7136 F. (2d) 24, 27 (C. C. A. 6th, 1943). 

8 Chicago Foundry Co. v. Burnside Foundry Co., 132 BA (2d) 812 (C. C 
7th, 1943); Sbicca-Del Mac., Inc., v. Milius Shoe Co., 63 U. S. P. Q. 249, “284 
(C. C. A. 8th, 1944). 
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older cases might, without careful study, lead one to think that such 
success is almost essential to the right of recovery. The tone of Judge 
Hand’s decision in Condenser Corp. of America v. Micamold Radio 
Corp.,® when compared with his 1916 decision quoted in Rudd Mfg. 
Co. v. Beler Water Heater Co.,° might create an implication that he 
has attached increased importance to the matter.1‘ Speaking of the 
patent system in 1942, Judge Hand in Dewey & Almy Chemical Co. 
v. Mimex Co.’ said: 


Perhaps the system is outworn, but while it stands, it stands 
clothed with its history like any other statute, and it seems to us 
that not to recognize so substantial an achievement as this... 
would deny recognition where recognition is most helpful. 


The lack of plaintiff's commercial success impressed Chief Justice 
Stone in Cuno Engineering Co. v. The Automatic Devices Co., and 
in the only recent Supreme Court cases in which a patent has been 
held valid and infringed there has not only been commercial success 
by the plaintiff but a copying of plaintiff's commercial device by the 
defendant.1* In Exhibit Supply Co. v. Ace Patents Corp.,* how- 
ever, infringement by a few structures was found without mention 
of commercial success. In the latter case the record shows that the 
plaintiff made and sold devices built according to the teachings of his 
patent and claimed commercial success. 

Do these cases establish uncertainty as to the necessity for, or a 
“new doctrinal trend” with respect to, commercial success and if so 
will that trend suffer the same fate as the other new trends, namely, 
a short flourish followed by repudiation, perhaps with a hangover of 
strictness against inventors? In this connection, it may be mentioned 
that a study of the complete records in the Supreme Court cases men- 
tioned show that in each the prior art pressed very closely and the 
cases were border line ones under conventional standards. Hence, it 
is merely the language that might lead one to believe commercial suc- 
cess is given more importance by the present Supreme Court than 
by the courts in former years. In its first patent decision of 1945," 


963 U. S. P. Q. 244, 245-6 (C. C. A. 2d, 1944). 

10 229 Fed. 995 (C. C. A. 2d, 1916). 

11In comparing these cases due weight must be given to the fact that the 
matter of commercial success in Condenser Corp. of America v. Micamold 
Radio Corp. was raised in connection with the issue of the validity of the patent, 
whereas in Ruud Mfg. Co. v. Beler Water Heater Co., supra note 10, Judge 
Hand was considering the scope + be given the claims. 

12124 F, (2d) 986, 990 (C. C. 2d, 1942). 

13 Williams Manufacturing Co. v. A oatted Shoe Machinery Co., supra note 3; 
Goodyear Tire and Rubber Co. v. Ray-O-Vac, 321 U. S. 275, 64 Sup. Ct. 593, 
88 L. ed. 475 (1944). 

14 315 U. S. 126, 62 Sup. Ct. 513, 86 L. ed. 736 >. 

15 Hartford Empire Co. et al. v. United States, 64 U. S. P. Q. 18, 32, 38-9 
(1945). 
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the Supreme Court by dictum, as well as by implication arising from 
twice citing the Paper Bag Patent cases,’* has said that use of the 
patented invention is not essential to recovery. 

Commercial success (or lack of it) may affect the result of an in- 
fringement suit on either of two issues: (a) the scope of the claims; 
and (b) the question whether the contribution of the inventor rises 
to the dignity of an invention. 

None of the appellate courts has recently made the bald loose state- 
ment that a narrow construction of the claims inherently follows when 
there is lack of commercial success. Such statements have, however, 
been made by lower courts. For example, in Modern Products Sup- 
ply Co. v. Drachenberg" the court said: 


No machine made in accordance with the teachings of the Jen- 
kins patent has ever been made for sale or practical use. It is 
therefore necessary to give the claims read in the light of the 
specifications a narrow interpretation. Shearer v. Atlas Radio 
Co., 94 Fed. (2d) 304; Scott & Williams v. Whisnant, 126 
Fed. (2d) 19. 


Neither of the cases cited by the court in the above quotation sup- 
ports such a broad statement. The following comparison of the Scott 
& Williams v. Whisnant case, with other authorities should bring 
out the true rule. 


There are seven recognized exceptions to the rule that a "paper 
patent” will be narrowly construed, none of which apply to the Scott 
& Williams v. Whisnant case: 


1. Only narrow improvements in crowded arts are narrowly con- 
strued by reason of non-use.** In Scott & Williams v. Whisnant, 
the invention was narrow: 


Again the record makes clear that the Bosch patent is in no 
sense basic or revolutionary. At best, it is no more than an 
ingenious improvement in a crowded art. 


The wisdom of the rule of broadly construing basic patents was well 
stated in Bowers v. Von Schmidt,'® and it was there pointed out that 
if commercial success were required “None of the great inventions 
could survive such a test.” 


16 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 
28 Sup. Ct. 748, 52 L. ed. 1112 (1908). 

1763 U. S. P. Q. 292, 296 (E. D. Mich. S. D., 1944). 

18 Hildreth v. Mastoras, 257 U. S. 27, 34; 42 Sup. Ct. 20, 66 L. ed. 112 
(1921) ; Continental Paper Bag Co. v. Eastern Paper Bag Co., supra note 16; 
a and Seal Co. v. Aluminum Stopper Co., 108 F. 845, 868 (C. C. A. 
4th, 1). 

1980 Fed. 121, 150 (C. C. A. 9th, 1897), cert. den., 166 U. S. 720, 17 Sup. 
Ct. 1002, 41 L. ed. 1187. 
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2. Before a patent should be narrowly construed for non-use, it is 
necessary there be a “long” period of non-use following the grant of 
the patent.” Scott & Williams v. Whisnant, which narrowly con- 
strued the claims, involved a patent granted 14 years prior to the trial. 

3. Assuming the long delay mentioned above, it must be unex- 
plained by lack of means or opportunity to manufacture.”* Scott & 
Williams v. Whisnant, is distinguished from this rule for there the 
plaintiff and his licensee were the largest manufacturers of such equip- 
ment, but did not use the invention in issue.?? 

4. Only “paper patents” of doubtful validity are narrowly con- 
strued.2> In Scott & Williams v. Whisnant, the district court held 
the patent invalid, hence the fourth exception here stated was inap- 
plicable to that case. 

5. Only “paper patents” of questionable utility are narrowly con- 
strued.* In Scott & Williams v. Whisnant the practicability of the 
invention was questioned because: 


” 


the record does not adequately disclose any great practical ad- 
vantages of the Bosch machine in such essential factors as speed, 
efficiency and low cost. 


6. If the patent has been so involved in litigation that manufactur- 
ing under it might be unwise to prudent business men, the patent is 
not to be narrowly construed by reason of non-use.?° 

7. A “paper patent” will not be narrowly construed if defendant 
copied his idea from plaintiff.°° 

No recent decision of any appellate court has expressly questioned 
any of these well established principles. 

On the other hand, the courts have continued the policy of very 
broadly construing, or in other words, liberally applying a doctrine 
of equivalents when the plaintiff has had commercial success.?” 

On the question of the validity of a patent, unlike the question of 
its infringement, the conservative attitude of the Patent Office has 
some effect. The courts cannot declare an infringement, irrespective 


20 Coltman v. Colgate Palmolive Peet Co., 104 F. (2d) 508 (C. C. A. 7th, 
1939); Hammond v. Benzer, 6 F. (2d) 760, 762 (C. C. A. 2d, 1925). 

21 Hammond v. Benzer, supra note 20. Cf. Morrison v. Coe, 122 F. (2d) 
793, 794 (App. D. C. 1941). 

22 Scott & Williams v. Whisnant, 43 F. Supp. 332, 333 (W. D. N. C. 1941). 

23 Hartford Empire Co. v. DeMuth Glass Works, 19 F. Supp. 626, 634 (E. D. 
N. Y. 1937); United Shoe Machinery Co. v. O’Donnel Rubber Products Co., 
84 F. (2d) 383, 386 (C. C. A. 6th, 1936). 

24 Hartford Empire Co. v. Obear. 71 F. (2d) 539, 565-7 (C. C. A. 8th, 1934). 

25 Berry v. Bohn Aluminum & Brass Co., 29 F. Supp. 516, 521, 525 (E. D. 
Mich. S. D. 1939); Crown Cork and Seal Co. v. Aluminum Stopper Co., supra 
note 18 at 850. 

26 Hammond v. Benzer, supra note 20. 

27 Saco-Lowell Shops v. Reynolds, 141 F. (2d) 587 (C. C. A. 4th, 1944). 
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of commercial success, when the Patent Office expressly denies a 
patent broad enough to cover the infringement,** and the courts are 
very reluctant to invalidate a patent granted by the Patent Office if 
the latter considered the closest prior art.**” An application for patent 
often has not had time to go into use prior to the grant, hence the 
Patent Office must be more conservative than the courts. 

There is little room to doubt that the 5 to 4 Supreme Court deci- 
sion of Goodyear Tire and Rubber Co. v. Ray-O-Vac, would have 
been decided the other way in absence of commercial success. The 
rule that commercial success will tip the scales in cases of doubt on 
the question of “invention” is therefore still in effect*® and the rule 
that commercial success cannot save a patent which lacks novelty or 
clearly lacks the element of invention is likewise still regarded sound.** 

In Condenser Corp. of America v. Micamold, Judge Hand recog- 
nized that commercial success may be evidence of invention when 
other workers in the art have failed to solve the problem “but it can 
lead one astray unless it is carefully hedged about.” It was pointed 
out that the patent law provides for invalidating a patent on prior art 
that is not widely known “regardless of the art’s actual acquaintance 
with it, i.e. regardless of whether it ever went into use, or in fact 
enriched the common store” and that commercial success of plain- 
tiff’s patent means little unless there was an opportunity for the al- 
leged prior invention to be manufactured. The doctrine may be sound 
when applied to the facts of that case for there are only a few manu- 
facturers of the particular form of rolled foil electrical condensers 
there in issue and the art is not a particularly active one. The same 
reasoning could not be applied to a highly active art such as the 
flashlight battery art involved in Goodyear Tire and Rubber Co. v. 
Ray-O-Vac. In fact, in the latter case, some of the prior art patents 
urged by defendant were issued to inventors employed by competitive 
companies and the findings of fact showed they failed to solve the 
problem. In view of the particular facts of Condenser Corp. of Amer- 
ica v. Micamold, it cannot be said that it reflects unfavorably upon 
the rule that commercial success will tip the scales in cases of doubt. 
It merely holds that the commercial success must be the result of the 
alleged “invention” and not from other factors and this rule has long 
been recognized.** 


28 Exhibit Supply Co. v. Ace Patents Corp., supra note 14. 

29 Williams Manufacturing Co. v. United Shoe Machinery Co., supra note 6. 

80 Cf, Sbicca-Del Mac., Inc., v. Milius Shoe Co., supra note 8. 

31 Marconi Wireless Telegraph Co. v. United States, 320 U. S. 1, 63 Sup. 
Ct. 1393, 87 L. ed. 1731 (1943). 

32 See the numerous old cases cited to support this rule by WALKER ON 
Patents (Deller’s Ed.) sec. 44, pages 240-1 (1937). 
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One further point is worth mentioning and that is the practice of 
blocking whole fields of industry by large numbers of paper patents. 
Such practice has been condemned by two famous patent judges, 
Judge Evans and Judge Parker.** Both recognize that such practices 
are distinct from pure questions of validity and infringement and do 
not have any bearing upon the soundness of fundamentals of patent 
law. 


CoNCLUSION 


While the language of many recent decisions indicates the necessity 
of commercial success before a patent will be broadly construed or 
held valid, there is no decision on this matter of an appellate court 
overruling well established principles and no clear case which in the 
last few years has subjected these long standing rules to the acid test 
before the Supreme Court. WituiaM D. Hatt. 


33 Chicago Foundry Co. v. Burnside Foundry Co., supra note 8; Parker, 
Recurrence to Fundamentals (1944) 30 A. B. A. J. 620, 667. 
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ADMINISTRATIVE LAW—REVOCATION OF LICENSE—FINALITY OF 
Decision oF Fact—EFFEcT oF EveNty Divivep VoTe.—The Alco- 
holic Beverage Control Board of the District of Columbia, after hear- 
ing, revoked appellants’ retailers’ license on charges of serving al- 
coholic drinks to minors. On statutory appeal to the Board of Com- 
missioners of the District of Columbia, one of the three Commissioners 
was absent on account of illness. The two Commissioners present 
divided in their votes and an order sustaining the vote of the ABC 
Board was entered, making no findings of fact but indicating that oral 
argument was heard and careful consideration was given to the record. 
The governing statute provided that “the Commissioners shall not be 
required to take evidence, either oral, written, or documentary,” that 
they might require either oral or written hearings, and that “the de- 
cision of the Commissioners on any question of fact involved in such 
appeal shall be final and conclusive.” The District Court denied ap- 
pellants’ petition for injunction. Held, that an injunction should issue 
against enforcement of the order of revocation since to invoke the 
finality provided for in the statute, the Commissioners must actually 
make a decision and none had been reached in this case. Lambros v. 
Young, 145 F. (2d) 341 (App. D. C., 1944). 

The court indicated that even under judicial proceedings any action 
of an evenly divided appellate body is not a decision but only an 
affirmance of the order or judgment of the court below and does not 
reach a conclusion. But the court would not read into an adminis- 
trative statute “rigid judicial precedents,” as one of the purposes of 
administrative law is to permit a more elastic and informal procedure. 

The opinion is not entirely clear on the point of whether or not the 
appeal to the Commissioners is a trial de novo, requiring the finding of 
the basic facts in writing. It appears to be limited to the proposition 
that a majority of the Commissioners must necessarily agree on the 
facts and arrive at a conclusion. The trial justice found that since 
the duties of the Commissioners were appellate only and since the 
statute specifically exempted them from any requirements for the 
taking of the evidence, they were not required to find the facts but 
need only review the action of the ABC Board. 

Adversary administrative proceedings are comparable to judicial 
proceedings and must be conducted in accordance with judicial tradi- 
tion. National Labor Relations Board v. Sterling Electric Motors, 
Inc., 109 F. (2d) 194 (C. C. A. 9th, 1940). They are governed by 
the constitutional requirements of procedural due process, in order 
that the proceedings may embody judicial conceptions of fair play. 
Morgan v. United States, 304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 
1129 (1938). When an agency is required to determine a question 
after hearing, its mode or procedure in making the determination is 
quasi-judicial. Shields v. Utah Idaho C. R. R., 305 U. S. 177, 59 
Sup. Ct. 160, 83 L. ed. 111 (1938). The requirements of fairness 
extend to the concluding parts of the procedure as well as to the begin- 


[ 238 } 





RECENT CASES 239 


ning and intermediate steps. Morgan v. United States, supra. A\l- 
though administrative hearings need not be warped into the mold of 
judicial trials and although the rules of evidence are not wholly ap- 
propriate thereto, the old tools of judicial process may not be entirely 
discarded. They may have some uses for which new tools, or no 
tools, are a poor substitute. IJnterstate Commerce Commission v. 
Louisville & Nashville R. R., 227 U. S. 88, 33 Sup. Ct. 185, 57 L. ed. 
431 (1913) ; Stephens, ADMINISTRATIVE TRIBUNALS AND THE RULES 
oF EvipENcE (1933) pp. 102, 103. 

In the case of judicial proceedings, a decision means, strictly 
speaking, the last act of a court, the judgment or conclusion. Stark 
v. McLaughlin, 45 Idaho 112, 261 Pac. 244 (1927); 21 C. J. S. 289; 
14 Am. Jur. 347. The court’s decision of a case is its judgment there- 
on, and the words “judgment” and “decree” have been used as the 
equivalent of “decision.” Rogers v. Hill, 289 U. S. 582, 53 Sup. Ct. 
731, 77 L. ed. 1385 (1933). It is merely the announcement of the 
judgment of the court, as distinguished from the findings of fact, and 
although it is based upon the settled facts of the case, such facts may 
never be reduced to writing so as to constitute findings of fact. Lin- 
ville v. Scheeline, 30 Nev. 106, 93 Pac. 225 (1908). Although the 
reviewing body does not set forth the facts and renders no opinion, 
the failure to do so does not affect the quality of its decision or detract 
from its efficacy as a judgment upon the facts presented and such a 
decision is conclusive upon the parties. Napa Valley Co. v. R. R. 
Comm., 251 U. S. 366, 40 Sup. Ct. 174, 64 L. ed. 310 (1920). 

Where a court is equally divided, the judgment or decree of the 
court below is affirmed, at least so far as the point of division goes. 
The Antelope, 10 Wheat. 66, 6 L. ed. 268 (1825); Washington 
Bridge Co. v. Stewart, 3 How. 413, 11 L. ed. 658 (1845). No opin- 
ion will be pronounced on a point upon which there is equal division. 
Hertz v. Woodman, 218 U. S. 205, 30 Sup. Ct. 626, 54 L. ed. 1001 
(1910). Although no principle of law is settled by such an affirmance, 
tliat fact makes no difference in the conclusiveness of the affirmance 
as regards the rights of the parties. Etting v. Bank of the United 
States, 11 Wheat. 59, 6 L. ed. 419 (1826) ; Washington Bridge Co. 
v. Stewart, supra. As to them the judgment is the same and as con- 
clusive upon every question involved in the case as though it had been 
rendered by all the justices unanimously. Durant v. Essex Co., 101 
U.S. 555, 25 L. ed. 961 (1879). A judgment of a divided court is a 
“decision” and is none the less final because it was so rendered. 
Lessieur v. Price, 12 How. 59, 13 L. ed. 893 (1851); Brown v. 
Aspden, 14 How. 25, 14 L. ed. 311 (1852). Such judgment is the 
judgment of the entire court. The division of opinion between the 
judges is the reason for entry of that judgment; but the reason is no 
part of the judgment itself. The statement that it was rendered by a 
divided court is only intended to show that there was a division among 
the appellate judges upon questions of law or fact involved, not that 
there was any disagreement as to the judgment to be entered upon 
such division. Durant v. Essex Co., 7 Wall. 107, 19 L. ed. 154 
(1868). 

In the present case, the governing statute and the court’s opinion 
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both denominate the hearings before the Commissioners an “appeal” 
and the appellants appear to have conceded this point by abandoning 
the contention on this appeal. While written findings of fact have been 
held to be essential to guarantee due process in the case of admin- 
istrative bodies having original jurisdiction, there appears to be no 
requirement for separate formal findings of fact by reviewing admin- 
istrative tribunals. Cf. United States v. Baltimore & Ohio R. R., 293 
U. S. 454, 55 Sup. Ct. 268, 79 L. ed. 587 (1935) ; Napa Valley Co. 
v. R. R. Comm., supra; Pound, ADMINISTRATIVE Law (1940) 64, 
84. 

It would appear to be advisable to permit a quorum of a majority 
of the Commissioners to affirm the findings of fact and the decision 
below in case of an equal division of the two members. The judicial 
rule of affirmance in such circumstances does not appear to be a “rigid 
judicial precedent” as applied to decisions of administrative bodies. 
Further, the rule of the case would offer no solution to the problem 
presented if one of the members of the reviewing administrative tri- 
bunal were to be absent on account of an extended illness or if one 
were absolutely disqualified to hear the action; in such case, the 
parties would be stalemated, with no prospect of a final determination 
of the controversy one way or the other, and the docket of the board 
of review may become clogged because of the impracticability of hold- 
ing hearings in the absence of any one member. R. V. M. 


ARMY AND Navy—SELECTIVE TRAINING AND SERVICE AcT—RE- 
EMPLOYMENT OF VETERANS—POSITION IN THE EMPLOY OF AN EM- 
PLOYER — CHANGE IN EMPLOyER’s CIRCUMSTANCES. — Plaintiff, a 
physician, besides maintaining his own office where he received pri- 
vate patients and serving an employees’ Health Association, was em- 
ployed, without contract for a definite period, as medical director for 
defendant corporation, performing the duties of that position wher- 
ever and whenever required. He left to enlist in the Army, served 
six months and was honorably discharged. Defendant, having em- 
ployed another physician, refused plaintiff reinstatement in the pre- 
vious or equivalent position. Plaintiff petitioned for compulsory 
reinstatment under Sec. 8(e) of the Selective Training and Service 
Act of 1940, as amended (54 Stat. 885, 50 U. S. C. A., App. § 301 
et seq.). The District Court dismissed the petition on the ground that 
plaintiff had not held a position “in the employ” of the defendant. 
Held, that under the intended liberal construction of the statute, “a 
position . . . in the employ of an employer . . . unmistakably in- 
cludes employees in superior positions and those whose services in- 
volve special skills, as well as ordinary laborers and mechanics” and 
that a change in the employer’s circumstances sufficient to make it 
“unreasonable” to reémploy the veteran must be more substantial 
than merely to be “inconvenient” or “undesirable.” Albert E. Kay 
v. General Cable Corp., 144 F. (2d) 653 (C. C. A. 3d, 1944). 

The instant case and two others on related points represent the only 
direct guidance afforded to date by our federal courts in interpreting 
the highly significant reémployment rights of veterans. Whether plain- 
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tiff left “. . . a position, other than a temporary position, in the 
employ of an employer,” Sec. 8(b), Selective Training and Serv- 
ice Act, supra, is the basic question on which the reversal in the 
instant case was rested. The court ruled that the foregoing language 
covers almost every kind of relationship in which one person renders 
regular and continuing service to another, other than the independent 
contractor and the casual or temporary employee, a much broader 
interpretation than the more usual one of “position” as applicable only 
to subordinate positions, not to independent officers with discretion 
in performance of their duties, subject to little or no direction. This 
holding has general support from the logic of the detailed facts in 
the instant case and from the broad interpretations of United States 
v. Tyler, 105 U. S. 244, 26 L. ed. 985 (1881); 29 Op. Att’y Gen. 
397 (1912); Morgenthau, Secretary of the Treasury v. Barrett, 108 
F. (2d) 481 (App. D. C. 1939), cert. den. 309 U. S. 672, 60 Sup. 
Ct. 615, 84 L. ed. 1017 (1940) (retired army officer is in service of 
and in the employ of the United States) ; Perkins v. Eagle Lock Co., 
118 Conn. 658, 174 Atl. 77 (1934) (status of employment is a matter 
of intendment of parties) ; Long v. Wells, 186 Ga. 602, 198 S. E. 763 
(1938) (Civil Service Act construed to include those previously regu- 
larly in the employ of school board, though without written contract 
for ensuing year as required by statute). But cf. Hull v. Philadel- 
phia and Reading Ry. Co., 252 U. S. 475, 40 Sup. Ct. 358, 64 L. ed. 
670 (1920) (the terms “employee” and “employed” in the Employ- 
ers’ Liability Act are used in their natural sense, importing the con- 
ventional relation of employer and employee) ; Mvylod v. Graves, 158 
Misc. 920, 288 N. Y. S. 261 (1936), also 249 App. Div. 455, 293 
N. Y. S. 430 (1937) (under State Civil Service Law, “position” held 
to apply only to subordinate positions, not to independent offices in 
civil service). But the weight of authority would seem to hold that 
staff medical experts are not “employees.” Jl’all v. Deaf Asylum, 
145 Cal. 468, 78 Pac. 951 (1904); Comm. v. Fitler, 147 Pa. 288, 
23 Atl. 568 (1892) (medical staff are “professional experts” not in- 
cluded in employees); Macfie v. Hutchinson, 12 Ont. Pr. Rep. 167 
(1887) (medical health officer pursuing usual practice is an independ- 
ent contractor). But cf. Smith v. Bowersock, 95 Kan. 96, 147 Pac. 
1118 (1915); People v. Buffalo, 57 Hun. 577, 11 N. Y. S. 314 
(1890). The finding that defendant’s circumstances have not so 
changed as to make it unreasonable to reémploy the plaintiff turns on 
the finding that “unreasonable” means more than “inconvenient” or 
“undesirable.” This view is supported by another case arising under 
the same section of the Act, supra, Robert E. Hall v. Union Light, 
Heat and Power Co., 53 F. Supp. 817 (E. D. Ky. 1944) (unreason- 
able is not so vague and uncertain a term that it cannot be complied 
with, does afford guidance to litigants, courts, and juries, so Act is 
not void under the 5th Amendment). See also Komen v. City of St. 
Louis, 316 Mo. 9, 289 S. W. 838 (1926) (to be unreasonable it must 
be immoderate in its terms) ; Houston Chamber of Commerce v. Rail- 
road Commission of Texas, 19 S. W. (2d) 583 (1929) (unrea- 
sonable—not having any sound basis or justification in reason). 
Though the question of constitutionality of the Act, supra, is not ruled 
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on squarely in the instant case, there is a strong leaning toward a 
liberal construction of the statute in the light of the purpose which 
Congress intended to accomplish: “Every consideration of fairness 
and justice makes it imperative that the Statute should be construed 
as liberally as possible so that military service should entail no greater 
setback in the private pursuit or career of the returning soldier than 
is unavoidable.” This interpretation is squarely supported by Hall 
v. Union Light, Heat, and Power Co., supra, in examining, under 
the war powers and the Fifth and Sixth Amendments of the Federal 
Constitution, some of the possible aspects of constitutionality. Contra: 
Wright v. Weaver Bros., Inc., 14 L. R. R. 827 (U. S. Dist. Ct. Md. 
1944) (statutory right of reémployment is in derogation of the com- 
mon law and therefore must be strictly construed and not extended by 
implication or by liberal interpretation). The Wright v. Weaver case 
was not a suit under the present Act but involves interpretation of 
identical language in the related Army Reserve and Retired Person- 
nel Law of 1940 (54 Stat. 858, 50 U. S. C. A. App. § 403 et seq.). 
Though the instant case breaks new ground, it is unusual in that 
it contains not one citation of authority other than the Act. It hardly 
touches on constitutionality and it avoids the question of third party 
relationships, which it might reasonably have explored. It leaves 
unsettled the pertinent question of what constitutes “appropriate”’ 
relief under the Act and the instant facts. Its value lies largely in 
the breadth of view taken as to “‘position in the employ of” and in the 
interpretation of the term “unreasonable.” J. K.R. 


EMINENT DoMAIN—SECOND War Powers Act—Just ComMPEN- 
SATION FOR TEMPORARY OccUPANCY OF LEASEHOLD.—In June 1942, 
under authority of Title II of the Second War Powers Act, 56 Stat. 
177 (1942), 50 U. S. C. Supp. III App., § 632 (1941-1943), peti- 
tioner condemned for a period of one year a portion of a building 
occupied by respondent under a lease expiring in 1948. Respondent 
used the building as a master warehouse for storage and distribution 
of automobile parts, and was compelled to dismantle and remove all 
storage bins and other personal property. Some of the fixtures and 
permanent equipment were destroyed or depreciated in value by the 
taking. At trial proof of removal expenses was excluded and com- 
pensation awarded based solely on the fair rental value of bare ware- 
house space. The Court of Appeals for the 7th Circuit, in reversing, 
held that actual and necessary expenses directly incurred in vacating 
the property should be considered as an element of just compensation. 
Held, that the value of occupancy is ascertained by determining the 
market rental value of the building on a lease by a long term tenant 
to the temporary occupier considering reasonable costs of vacating 
and giving additional compensation for the property destroyed or 
depreciated in value by the taking. United States v. General Motors 
Co., 13 L. W. 4119 (1944). 

The Second War Powers Act, supra, was enacted to expedite ac- 
quisition of property in connection with the war effort. It expressly 
permits the taking of lesser estates than fee simple, and was intended 
to supplement rather than supplant existing statutes and procedures. 
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See Just, Condemnation Procedure During World War II (1944) 
12 Geo. Wasu. L. Rev. 286. 

The requirement of just compensation in the Fifth Amendment 
does not grant a new right but is a limitation on the inherent sover- 
eign power of the United States in eminent domain. United States 
v. Jones, 109 U. S. 513, 3 Sup. Ct. 346, 27 L. ed. 1015 (1883) ; 
Lewis, EMINENT Domain (3d ed. 1909) § 10. It is given for prop- 
erty the government takes, and satisfied when the fair market value 
for all available uses and purposes is paid. United States v. Chandler- 
Dunbar Co., 229 U. S. 53, 33 Sup. Ct. 667, 57 L. ed. 1063 (1913). 
The value at the time of taking is the measure of compensation 
Kerr v. South Park Commissioners, 117 U. S. 379, 6 Sup. Ct. 801, 
29 L. ed. 924 (1886). Property is not a mere physical thing, but 
denotes a group of rights inhering in a citizen’s relation to the physical 
thing as the right to possess, use, and dispose of it. Lewis, op. cit. 
supra §§$ 63, 64. If the effects are so complete as to deprive the 
owner of all or most of his interest in the subject matter it constitutes 
a taking. Richards v. Washington Terminal Co., 233 U. S. 546, 34 
Sup. Ct. 654, 58 L. ed. 1088 (1914); United States v. Welch, 217 
U. S. 333, 30 Sup. Ct. 527, 54 L. ed. 787 (1910). 

The owner is entitled to be put in as good pecuniary position as he 
would have been if his property had not been taken. Seaboard Air 
Line Ry. v. United States, 261 U. S. 299, 43 Sup. Ct. 354, 67 L. ed. 
664 (1923). The compensation is estimated by reference to the uses 
for which the property is suitable and not by the value to the govern- 
ment. United States v. New River Collieries Co., 262 U. S. 341, 
43 Sup. Ct. 565, 67 L. ed. 1014 (1923). However, the special value 
to a particular user is not the test. United States v. Honolulu Plan- 
tation Co., 122 Fed. 581 (C. C. A. 9th, 1903). 

It is quite well settled that when the fee or lease is taken, terminat- 
ing altogether the lessee’s interest, consequential losses or injuries 
are not compensable. United States v. Powelson, 319 U. S. 266, 
63 Sup. Ct. 1047, 87 L. ed. 1390 (1943) (loss of business oppor- 
tunity); Mitchell v. United States, 267 U. S. 341, 45 Sup. Ct. 293, 
69 L. ed. 644 (1925) (loss of business) ; Omnia Commercial Co. 
v. United States, 261 U.S. 502, 43 Sup. Ct. 437, 67 L. ed. 773 (1923) 
(loss of contract) ; Bothwell v. United States, 254 U. S. 231, 41 Sup. 
Ct. 74, 65 L. ed. 238 (1920) (loss due to forced sale of cattle and 
destruction of business). But cf. Monongahela Navigation Co. v. 
United States, 148 U. S. 312, 13 Sup. Ct. 622, 37 L. ed. 463 (1893) 
(franchise to collect tolls). 

Other losses frequently held to be non-compensable are the ex- 
penses incurred by the owner in moving personal property or a busi- 
ness from the premises condemned. Potomac Electric Power Co. v. 
United States, 66 App. D. C. 77, 85 F. (2d) 243 (1936); Futrovsky 
v. United States, 62 App. D. C. 235, 66 F. (2d) 215 (1933) ; Pacific 
Live Stock Co. v. Warm Springs Irrigation District, 270 Fed. 555 
(C. C. A. 9th, 1921) ; United States v. Building known as 651 Bran- 
nan Street, 55 F. Supp. 667 (N. D. Cal. 1944). Likewise, attempts 
to recover removal expenses by a lessee are usually rejected. Gershon 
Brothers v. United States, 284 Fed. 849 (C. C. A. 5th, 1922); United 
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States v. Entire Fifth Floor in Butterick Building, 54 F. Supp. 258 
(S. D. N. Y. 1944); United States v. Meyers, 190 Fed. 688 (Conn. 
1911). Contra: National Laboratory and Supply Co. v. United 
States, 275 Fed. 218 (E. D. Pa. 1921); Metropolitan West Side 
Elevated Ry. v. Siegal, 161 Ill. 638, 44 N. E. 276 (1896). 

The instant case recognizes the rules denying consequential losses 
and damage, but holds that a different measure of compensation shall 
be applied when that which is taken is a right of temporary occupancy 
of a building equipped for the condemnee’s business and presumably 
to be reoccupied and used as before to the end of his lease. The fact 
that the government later amended its petition for condemnation to 
describe the interest taken as a term for years, renewable for yearly 
periods thereafter at the election of the Secretary of War, is not 
deemed by the Court to alter the facts. 

The decision seems fair and reasonable in view of the fact that 
petitioner is occupying the premises and paying about 40c per square 
foot while respondent must pay 42c to the lessor. If the government 
need pay only on a long term rental basis for a temporary occupancy, 
a way will have been found to defeat the Fifth Amendment’s mandate 
of just compensation. Condemnation can then be devised to specify 
any short term period with optional contingent renewal for indefinite 
periods, and payment made on the long term rental rate of an unoc- 
cupied building for a short period. And in that eventuality, as was 
pointed out by Mr. Justice Roberts, “the Amendment’s guaranty be- 
comes, not one of just compensation for what is taken, but an instru- 
ment of confiscation fictionalizing just compensation into some concept 
as the common law idea of a peppercorn in the law of seizin or the 
later one of ‘value received’ in that of contractual consideration.” 


R. S. 


VENUE—SECTION 51 OF THE JUDICIARY CoDE—EXTENSION OF 
“ConseNT To BE SurD’—VENUE IN District oF PHysica, Hasi- 
TATION.—Appellees, citizens of New York, brought a derivative 
stockholders’ suit in the District of Columbia on behalf of themselves 
and all other stockholders of the Munson Line to recover from the 
individual appellants for alleged wrongs done to the steamship line. 
The individual appellants were “residents” and citizens of (and per- 
manently domiciled in) Connecticut but had lived in the District of 
Columbia for 15 months prior to service of process. Under Section 51 
of the Judiciary Code (28 U. S. C. § 112) the Munson Line, a Mary- 
land corporation not doing business in the District of Columbia, was 
served in Baltimore, Md. with process emanating from the federal 
District Court in the District of Columbia. Held, that in stockhold- 
ers’ suits under Section 51 of the Judiciary Code, a district court 
could validly serve with process a corporation outside of its district 
only if the individual appellants were citizens and residents of its 
district; and that although the District Court for the District of Co- 
lumbia could, in its function as a municipal court, assume jurisdiction 
over the individual appellants because found there (D. C. Code 
§ 11-306), such local jurisdiction did not comply with the residence 
requirement of Section 51 of the Judiciary Code and was not sufficient 








RECENT CASES 245 


for valid service on the Munson Line in Baltimore, Md. King v. Wall 
and Beaver St. Corporation, 145 F. (2d) 377 (App. D. C. 1944). 

In Greenberg v. Giannini, 140 F. (2d) 550, 554 (C. C. A. 2d, 1944) 
the court held as settled law for over a century, Cunningham v. Pell, 
5 Paige 607 (N. Y. 1836) that the wronged corporation was an in- 
dispensable party to a shareholders’ action. The claim was that of the 
corporation, and unless the corporation was a party to the action, any 
judgment against the delinquent directors would not be res judicata 
against suits by other shareholders. Failure to obtain jurisdiction 
over an indispensable party is fatal to the maintenance of the suit. 
Barney v. Baltimore City, 6 Wall. 280, 18 L. ed. 825 (1867). Under 
Section 51 of the Code, if suit is brought in the district in which the 
individual appellants reside or consent to be sued, process may be 
served upon the corporation in any district in which such corporation 
resides or may be found. In the present case, therefore, to sustain 
the validity of service of process on the steamship line and the validity 
of the suit, it was incumbent upon the appellees to prove residence or 
consent. 

In holding that the words “inhabitant” and “resident in” as used 
in Section 51 were synonymous with legal domicile, the court in the 
instant case distinguished Camp v. Gress, 250 U. S. 308, 39 Sup. Ct. 
478, 63 L. ed. 997 (1919) and Putnam v. Ickes, 78 F. (2d) 223 (App. 
D. C. 1935) presumably because the defendant in each of these cases 
was actually living in the district of his legal residence and success- 
fully resisted the jurisdiction of a court other than the one of that 
district. However, it relied on Bicycle-Stepladder Co. v. Gordon, 57 
Fed. 529 (C. C. N. D. Ill. 1893) (a resident of Kentucky who was 
temporarily in Chicago in charge of an exhibit at the World’s Colum- 
bian Exposition was not an “inhabitant” of Illinois); United States 
v. Gronich, 211 Fed. 548 (S. D. Wash. 1914) (a resident of Oregon 
permanently domiciled therein who was incarcerated in the United 
States Penitentiary in Washington was not a resident of Washing- 
ton), both of which should have been distinguished upon their facts 
since the former involved a recognized temporary sojourn of short 
duration and the latter the element of coercion; Shaw v. Quincy 
Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 L. ed. 768 (1892) ; 
and In re Keasbey & Mattison Co., 160 U. S. 221, 16 Sup. Ct. 273, 
40 L.. ed. 402 (1895). The opinions in the last two cases named were 
written by Mr. Justice Gray who summed up their effect by saying, 
at 229 of the latter decision: “. . . a corporation cannot be consid- 
ered a citizen, an inhabitant or a resident of a state in which it has 
not been incorporated.” Also see Bank of Augusta v. Earle, 13 Pet. 
519, 588, 10 L. ed. 274 (1839). Either because of common origin 
or by analogy, as dictum the court said that as applied to individuals, 
domicile, citizenship, and residence were synonymous in Section 51. 
Shaw v. Quincy Mining Co., supra at 449. 

The classic concept regarding corporations has changed, and in 
Nierbo Co. v. Bethlehem Shipbuilding Corp., 308 U. S. 165, 60 Sup. 
Ct. 153, 84 L. ed. 167 (1939) it was held that as a condition of doing 
business, a designation by a foreign corporation of an agent within 
the state upon whom service of process may be made was an effective 
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consent to be sued in that state. The next step, logically, would be 
for courts to hold that foreign corporations merely by doing business 
in states not requiring designation of agents to be served with process 
nevertheless become part of the business systems of those states (other 
than the state of creation) and thereby consent to be sued in the same 
manner as domestic corporations, that is, in the local state and federal 
courts. (1940) 19 Cur. Kent Rev. 135, 140. Similarly, it may be 
argued that when an individual leaves his legal residence and lives in 
another jurisdiction, he becomes part of the latter community and 
thereby consents to be sued in that jurisdiction in the same manner 
as local citizens. This interpretation would not pervert the purpose 
of Section 51 “to save defendants from inconveniences to which they 
might be subjected if they could be compelled to answer in any dis- 
trict or wherever found,” General Investment Co. v. Lake Shore Ry., 
260 U. S. 261, 275, 43 Sup. Ct. 106, 67 L. ed. 244 (1922), especially 
if the change were voluntary and of such duration as to negate the 
inference that the defendant was “caught between trains.” 

It should be noted that all the cases cited by the court were decided 
before the Judicial Code was amended in 1936, and were based on 
the concept that the provision allowing suit wherever defendant was 
found was deleted in 1887 to contract the jurisdiction of the Federal 
District Courts of the United States. But in 1936 the code was 
amended to enlarge the jurisdiction of the Federal District Courts. 
Before the amendment suit could be brought only in the districts of 
residence of the plaintiff and defendant; after the amendment suit 
could also be brought in the district where the corporation resides, and 
service on the corporation is permitted wherever it is found if suit is 
brought in the district where the directors reside. “It insured him 
(the stockholder) at least one forum where he could always sue, for 
there was small chance that he could not catch the directors in the 
district where they ‘resided.’” Greenberg v. Giannini, supra at 552. 
The natural operation and effect of the 1936 amendment, therefore, 
would seem to enlarge the jurisdiction of the Federal District Courts 
of the United States, and may well justify greater liberality of inter- 
pretation than has hitherto been deemed advisable. However, the 
interpretation of “residence” by the court in the principal case in effect 
continues the policy of narrow construction, and renders fallacious 
the assumption of Greenberg v. Giannini, supra at 552. Other factors 
remaining constant, if the appellants were to live in the District of 
Columbia for 15 years instead of 15 months, they still would not be 
considered residents for jurisdictional purposes within the meaning 
of Section 51, and would be, by the terms of the decision of the prin- 
cipal case, immune from prosecution. To meet situations such as in 
the principal case, courts will be obliged either to expand the concept 
of “consent to be sued” or to liberalize the definition of residence for 
jurisdictional purposes to “the district of physical habitation” as was 
suggested in Nierbo Co. v. Bethlehem Shipbuilding Corp., supra 
at 172, but rejected in the principal case. L. E. S. 





